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REPLIES PROVIDED BY THE PHILIPPINES
ARGENTINA 

Report by the Secretariat (WT/TPR/S/261)

(2)
Measures Directly Affecting Exports
(vi)
Export support

(b)
Duty and tax concessions

Paragraph 88 explains that under the Omnibus Investment Code (OIC), which is currently administered by the Board of Investments (BOI), tax incentives are available to producers of non‑traditional exports for activities that support exporters.

Question 1

What are the sectors that benefit from these tax incentives?

Answer 

Any sector may benefit from these tax incentives since any project that will engage in the export of products and/or services may apply with the BOI for registration.  Provided, however, that in the export of products, subject product is not considered as a traditional export product. 

(vii)
Export performance requirements

According to paragraph 92, tax incentives provided by the BOI under the OIC to non‑traditional exporters are contingent on export performance.  The export performance requirement is higher for foreign‑owned enterprises (70 per cent of production) than for Philippine‑owned companies (50 per cent).  According to the Export Development Act (EDA), enterprises generating at least 50 per cent of normal operating revenue from exports are entitled to incentives under the EDA.

Question 2

What export sectors are concerned by this provision?

Answer

All sectors of non-traditional export products.

CHINESE TAIPEI

Secretariat Report (WT/TPR/S/261)

Summary
Page viii (Para 9)
Over the review period, new RTAs have entered into force between ASEAN and a number of countries. In addition, a bilateral agreement between the Philippines and Japan entered into effect, bringing the total number preferential partners of the Philippines to15.
Question 1

Within the Philippines economic and trade system, have any implementation difficulties arisen from the gradual increase in the number of FTAs in its trade regime?  How has the Philippines reacted?

Answer

Implementation problems are mainly related to verification of certificates of origin, which importers submit to customs authorities to claim preferential tariff treatment. 

To resolve such issues expeditiously, the Philippines directly consults with the designated FTA focal points or in some cases, raise the issues in meetings of FTA working groups.

FTA focal points also make sure that information necessary to verify authenticity of certificates of origin are circulated on time to avoid implementation problems. 

Question 2

To what extent do Philippines importers and exporters of goods and services apply for preferential treatment provided for in these FTAs?

Answer

In 2010, around 41% (equivalent to $6.7 billion) of Philippine imports from ASEAN countries were given preferential treatment under ATIGA. 

Based on initial data, Philippines imports under various FTAs in 2010 are as follows:

ACFTA - $739 million

AKFTA - $152 million

AANZFTA - $15 million

II.
TRADE AND INVESTMENT REGIMES

(3)
FOREIGN INVESTMENT REGIME AND BUSINESS FRAMEWORK

Page 21 (Para 25)
The Philippines offers an array of investment incentives, administered by the respective investment promotion agencies (IPAs) for listed activities within the annual Investment Priority Plan (IPP). Foreign industry associations have urged the Philippines Government to rationalize these incentives and the government is also cognizant of the need to re-evaluate them.  As at November 2011, a bill to integrate and consolidate the country's various investment and incentive measures under one law and thereby provide consistent policies was under consideration in the Senate.

Question 3

When is this bill expected to officially enter into force? What measures proposed by the bill will facilitate foreign direct investments?

Answer
A bill on incentives rationalization has passed the House of Representatives, and the Senate is currently deliberating on several bills. 

The bills contain several provisions, which are geared towards simplification of administration of incentives and grant of an incentive package that is deemed competitive with neighbouring countries.
III.
TRADE POLICIES AND PRACTICES BY MEASURE

(1)
MEASURES DIRECTLY AFFECTING IMPORTS

(vii)
Government procurement

Page 48 (Paras 61 to 67)
With the Government Procurement Reform Act (GPRA) of 2003, the Philippines Government simplified the procurement process, adopted the objective and non-discriminative procurement standard, and established the Philippine Government Electronic Procurement System (PhilGEPS). In practice, however, delays in procurement processing and payments, and different interpretations of the regulations by different government agencies cause difficulties for foreigners participating in the Philippines' government procurement.

Question 4

Does the Philippines have any plans to improve the processing and payment aspects of government procurement in order to facilitate the participation of foreigners?

Answer

The Philippines will be implementing the government integrated financial management information systems (GIFMIS), an IT-based for budget management and accounting that will cover the entire budget management cycle of the country.  It seeks to provide more transparency and enhance fiscal responsibility. This will enhance participation of both foreign and local entities in the area of public procurement.

IV.
TRADE POLICIES BY SECTOR
(3)
SERVICES

Pages 74 and 75 (Para 37)
As indicated in the report (Table IV.4), the Philippines has services commitments under the ASEAN Framework Agreement on Trade in Services (AFAS) as well as through its Economic Partnership Agreement with Japan (JPEPA), which cover both distribution services, and social and health services. By contrast, the Philippines has not made specific commitments in these sectors in other FTAs with Australia/New Zealand, China or Korea under their ASEAN-FTAs.
Question 5

Are there any domestic measures or regulations that dictate whether or not the Philippines makes specific commitments in distribution services, and social and health services?

Answer

There are a number of considerations, which include national development objectives and priorities; level of development of the sector, regulatory environment, among others. 

Question 6

Does the Philippines have any plans to unilaterally liberalize distribution services, and social and health services?

Answer

Republic Act 8762 already liberalizes the retail trade sector.  Its implementation is being reviewed, and we need to see the results of the review before making a decision.  There has also been some liberalization already in the other sectors, and their implementation is also under review.
Question 7

If so, could the Philippines please elaborate on these plans and their anticipated timeframes?

Answer

Republic Act 8762 already liberalizes the retail trade sector.
Page 76 (Para 42)
The report states that there have been no changes to the New Central Bank Act over the review period, but amendments to it are pending in Congress

Question 8

What direction do the amendments take?  Will foreign bank branches or subsidiaries in the Philippines be affected by such amendments?  If so, how?

Answer

The proposed amendments on the BSP Charter pertain to the following: 

1. Enhancing the financial strength of the BSP through the completion of its capitalization; 

2. Including the promotion of the stability of the financial payments systems among the objectives of the BSP;

3. Strengthening the capability of the BSP to supervise the banking system through appropriate administrative sanctions and corrective actions;  and

4. Enabling the BSP to be more effective and responsive central monetary authority by allowing it to issue its negotiable certificates of indebtedness, providing it with tax exemption, allowing it to access data for its monetary policy, and strengthening the legal protection to its personnel. 

Foreign bank branches and subsidiaries are not included in the proposed amendments to the BSP Charter as foreign investment in the Philippine banking sector is governed by another special law (Republic Act No. 7721 or Act Liberalizing the Entry and Scope of Operations of Foreign Banks in the Philippines and for Other Purposes), as well as the Thrift Banks Act (Republic Act No. 7906), Rural Banks Act (Republic Act No. 7353), Cooperative Code (Republic Act No. 6848 as amended) and Charter of Al-Amanah Islamic Investment Bank of the Philippines (Republic Act No. 6848). 

Page 78 (Para 49)
The report mentions that in July 2011 the Bangko Sentral ng Pilipinas (BSP) started a two-phased lifting of prohibitions on bank branching in Metro Manila.

Question 9

How has the measure to lift prohibitions been implemented and what progress has been made to date?

Answer

In June 2011, the BSP issued Circular 728 series of 2011 on the phased lifting of branching requirements in the 8 restricted areas of Metro Manila.  Under the first phase of the 2-phased liberalization, second tier universal and commercial banks and thrift banks that have less than 200 branches in the restricted areas as of December 31, 2011 would be allowed to apply and establish branches in the said areas until June 30, 2014. 

For the second phase wherein branching in the restricted areas will be opened up except to rural and cooperative banks that are not allowed to establish branches in Metro Manila, would commence on July 1, 2014.

Government Report (WT/TPR/G/261)
II.
DOMESTIC REFORMS
(2)
FOREIGN INVESTMENT
Page 13 (Paras 47, 50 and 51)
The official policy of the Philippines Government is to attract, promote and welcome productive investment from foreign individuals, partnerships, corporations and government.  As a general rule, there are no restrictions on the extent of foreign ownership of enterprises except those provided under the Foreign Investment Negative List (FINL).  Moreover, the 2010 Philippine Investment Priorities Plan (IPP), is aimed, among other things, at promoting more investments and creating more jobs. With the launch of the 2011 IPP, the Philippines is geared towards the promotion of public-private partnerships (PPP) as one of its key strategies to enhance the country's infrastructure system and competitiveness as an investment destination.

Question 10

Would the Philippines please elaborate further on the effectiveness of public-private partnerships since May, 2011, and its expectations for the future?

Answer

It is too early to draw conclusions on the effectiveness of the PPP program.
Question 11

Under the Foreign Investment Negative List (FINL), foreign equity is prohibited or limited to a certain percentage of the total.  Does the Philippines have any plans to remove the limitations on foreign investment to stimulate interest from foreign investors?

Answer

The Philippine Government, through all concerned agencies, continues to undertake review of existing laws with the end view of ensuring that the country remains as a competitive investment destination.  It may be noted that the FINL is reviewed every two (2) years to take into account any new legislations that would amend or repeal laws affecting investments.

III.
TRADE POLICY DEVELOPMENTS
(3)
BILATERAL AND REGIONAL TRADE RELATIONS
Page 17 (Para 71)
The Government is also supportive of the ASEAN endeavour to further deepen economic integration in the region, and continues to be an active participant in discussions on the possibility of harmonizing the ASEAN Plus One FTAs into a possible ASEAN Plus FTA configuration.

Question 12

What are the main points that the Philippines government is making in its efforts to enhance the possibility of harmonizing the ASEAN Plus One FTAs into a possible ASEAN Plus FTA configuration?

Answer
1. ASEAN continues to work internally and with FTA partners in deepening economic integration in East Asia through the possible establishment of an FTA arrangement covering ASEAN and her FTA partners.  At the 19th ASEAN Summit and Related Summits last November 2011, Leaders issued the ASEAN Framework for Regional Comprehensive Economic Cooperation (ARCEP Framework). 

2. In pursuing the ARCEP, the Philippines has always affirmed the primacy of ASEAN centrality – ensuring that intra-ASEAN integration is at the forefront, preferentiality of intra-ASEAN commitments are preserved with respect to engaging with external countries and putting the ASEAN community into better order before more closely engaging the Partners. 

3. The Philippines also underscores that in forging a unified ASEAN position, the sensitivities and concerns of all Member States are covered, without losing sight of ASEAN's level of ambition. 

Question 13

What is the Government's standpoint on the Philippines joining the Trans-Pacific economic Partnership (TPP)?

Answer

The Philippines is watching with keen interest the progress of TPP negotiations.  As a member of the ASEAN+3 and the ASEAN+6, the TPP presents to the Philippines an attractive opportunity to pursue its market access and cooperation goals with other countries in the Asia-Pacific region.

HONG KONG, CHINA
Secretariat Report (WT/TPR/S/261)

III.
TRADE policies and practices by measure

Page viii (Para. 10);  Pages 27-37 (Paras. 12-26, Tables III.1 and III.2)
Tariffs

We are glad to know that Philippines has maintained all its tariff lines at ad valorem rate and has reduced its MFN applied rate from 7% in 2004 to 5.8% in 2011 for non-agricultural products.  However, the significant gap between its average applied rate (5.8%) and average bound rate (23.3%) in respect of non-agricultural products may impart unpredictability to the trade regime of the Philippines.  We also note that a review on the Philippines' tariff structure was recently concluded.

Question 1

Does the Philippines have plans to:

(a)
reduce the bound rates with a view to narrowing their gaps with the applied rates, so as to provide greater predictability in its tariff regime;  and

(b)
further reduce those applied tariff rates which exceed international tariff peaks for such products as chemical and photographic supplies, and transport equipment?

Answer
The Philippines remains fully engaged in the Doha Round negotiations, where binding levels and binding coverage are part of the negotiations.

IV.
TRADE POLICIES BY SECTOR
Page 76 (Para. 42)

Banking Services

Bangko Sentral ng Pilipinas (BSP) is responsible for regulating and supervising the banking sector.  Its authority is derived from the New Central Bank Act (RA 7653, 1993).  Amendments to this Act are pending in Congress.
Question 2

Please share with us the scope and detail of the proposed amendments to the Act, the latest legislative progress, and its implementation schedule.

Answer
The proposed amendments on the BSP Charter pertain to the following: 

1. Enhancing the financial strength of the BSP through the completion of its capitalization; 
2. Including the promotion of the stability of the financial payments systems among the objectives of the BSP;
3. Strengthening the capability of the BSP to supervise the banking system through appropriate administrative sanctions and corrective actions;  and
4. Enabling the BSP to be more effective and responsive central monetary authority by allowing it to issue its negotiable certificates of indebtedness, providing it with tax exemption, allowing it to access data for its monetary policy, and strengthening the legal protection to its personnel. 

Foreign bank branches and subsidiaries are not included in the proposed amendments to the BSP Charter as foreign investment in the Philippine banking sector is governed by another special law (Republic Act No. 7721 or Act Liberalizing the Entry and Scope of Operations of Foreign Banks in the Philippines and for Other Purposes), as well as the Thrift Banks Act (Republic Act No. 7906), Rural Banks Act (Republic Act No. 7353), Cooperative Code (Republic Act No. 6848 as amended) and Charter of Al-Amanah Islamic Investment Bank of the Philippines (Republic Act No. 6848). 

All proposed legislative amendments are currently under consideration by Congress.

Page 78 (Para. 51)

We note that three forms of foreign entry in the banking sector are, in principle, allowed, yet in practice, only the option of "investment of up to 60% of the voting stock of an existing domestic bank" is available.  

Question 3

Would the authorities consider reviewing the existing regulations with a view to liberalizing the foreign entry in the banking sector and making the financial system more competitive, for instance, by lifting the moratorium on new banks? 

Answer

In the case of setting up of new banks, the existing moratorium was partially lifted to allow the licensing of new thrift and rural banks that are microfinance oriented.  The lifting of moratorium on the opening of new commercial banks (including subsidiaries of foreign banks) regardless of ownership is currently being considered. 

Pages 83 - 84 (Para. 69)
Telecommunications

We noted that franchised public telecoms companies must obtain a Certificate of Public Convenience and Necessity (CPCN) from the National Telecommunications Commission (NTC) in order to provide the relevant services.  To obtain a CPCN, the company must file in a petition with the NTC, supported by financial, legal and technical documents and the petition shall undergo a public hearing.

Question 4

How long does an application for a CPCN usually take?  Since the last trade policy review in 2005, how many new companies have been granted with the CPCN and how many of them have involved foreign participation? 

Answer

The granting of CPCN is a quasi-judicial process.  The period depends on the number of oppositors to the application.

Pages 87 – 88 (Para. 95)
Maritime Transport Services

All Philippine vessels must be repaired, altered, reconditioned, converted and dry docked at domestic shipyards or ship-repair facilities registered with the Maritime Industry Authority (MARINA), unless there was a waiver from MARINA, such as when emergency repairs are required overseas, when repairs or works cannot be accommodated by Philippine shipyards or when the Philippines is not a port of call.  There were no foreign equity limits in shipbuilding and ship repair.  

Question 5

We would like to know whether foreign enterprises are allowed to engage in shipbuilding and ship repair services, and if yes, whether they enjoy national treatment in their operation. 

Answer

Foreign enterprises are allowed to engage in ship building and ship repair services pursuant to provisions of RA 9295.

TURKEY
Report by the Secretariat (WT/TPR/S/261) 

(IV)
TRADE POLICIES BY SECTOR
(ii)
Financial Services

Paragraph 51, page78

Regarding the banking sector, it is stated in the Secretariat's Report that "foreign investment in the banking sector in the Philippines is governed by the Act Liberalizing the Entry and Scope of Operations of Foreign Banks in the Philippines and for Other Purposes (R.A. 7721 of 1994), which sets out the conditions and legal structures permitted for the commercial presence of foreign banks.  Under the law (Sections 3 and 8), 70% of the assets of the entire banking system must be held by domestic banks.  In principle, three forms of foreign entry are allowed:  (i) establishment of a branch with full banking authority;  (ii) investment of up to 60% of the voting stock of a new banking subsidiary;  and (iii) investment of up to 60% of the voting stock of an existing domestic bank.  In practice, the first and second options are not available:  a limit was fixed on the number of banks that could set up branches with full banking authority, and this limit has been satisfied, and, as above-mentioned, a moratorium on new banks remains in place."
Question 1

Turkey would like to know whether there is a time frame to reduce the share of domestic banks in the assets of the entire banking system.  Does the Government of the Philippines foresee any amendments in order to make foreign entry possible in the first and second options also in practice? 

Answer
There is no existing timeframe.  Amendments to the banking law are currently being deliberated in Congress.

(iii)
Telecommunications

Paragraph 68, page 83

The Secretariat's Report points out that "telecoms services are regarded as a public utility and foreign equity in telecoms companies (both public (i.e. basic) and value added) is limited constitutionally to 40%.  Foreigners may not become executives or managers of telecoms firms and the number of foreign directors must be proportionate to the firm's aggregate share of foreign capital."
Question 2

Does the Government of the Philippines envisage any changes in the relevant legislation to reduce the foreign equity limitation and to remove the restrictions on foreigners to become managers of telecom firms for a greater competition in the sector?

Answer

Many of the limitations are constitutional in nature.

(3)
SERVICES
(iv)
Transport

Paragraph 95, page 87

According to the Secretariat's Report "all Philippine vessels must be repaired, altered, reconditioned, converted and dry docked at domestic shipyards or ship-repair facilities registered with MARINA.  Exemptions apply, subject to a waiver from MARINA, such as when emergency repairs are required overseas, when repairs or works cannot be accommodated by Philippine shipyards or when the Philippines is not a port of call."
Question 3

Turkey would like to know how often Philippine vessels require waiver from MARINA to receive mentioned services abroad. 

Answer

As often as the provisions and conditions of Section 2 of PD 1221 are met.

Question 4

Does the limitation requiring repairs, conversion or drydocking of Philippine-owned or registered vessels to be done at MARINA-registered domestic ship-repair yards cause any difficulties and unwanted results for the Philippine vessels that the Government of the Philippines has been informed about? 

Answer

The Government through MARINA has not been informed of any difficulty or unwanted results in the implementation of the limitation set forth under PD 1221.

Question 5

Does the Government of Philippines have any plans for the relaxation of this limitation?

Answer

Based on the 2012 Plans and Programs of MARINA for the Shipbuilding & Ship Repair and Overseas Shipping Sectors of the Philippine maritime industry, the implementation of PD 1221 shall be reviewed and assessed vis-à-vis its objectives.
(v)
Tourism

Paragraph 124, page 94-95

The Secretariat Report notes that "notwithstanding the importance the Government attaches to growth, significant market access and barriers to foreign investment remain in the tourism sector (Table IV.13)." and in the Table IV.13 for restaurants it is stated that "minimum paid-up capital for 100% foreign-owned restaurants is US$2.5 million;  otherwise foreign ownership is limited to 40%."  

Question 6

Could the Government of the Philippines provide information about the reasons behind such a high minimum paid-up capital for 100% foreign-owned restaurants?  Turkey would like to know, if any, the prospects for the amendment in the relevant legislation to reduce the required amount of the paid-up capital for %100 foreign-owned restaurants?  
Answer

The capital requirement is provided under Republic Act 8762 or the Retail Trade Liberalization Act, as amended, which is currently under review.
KINGDOM OF SAUDI ARABIA
Secretariat Report (WT/TPR/S/261)

IV.
TRADE POLICIES BY SECTOR

(3)
SERVICES

(ii)
Financial Services

(a)
Banking Services

Page 77 (Para. 46) 

There are three fully government-owned banking institutions:  the Development Bank of the Philippines (DBP);  Land Bank of the Philippines (LBP);  and Al Amanah Islamic Development Bank of the Philippines.  The Al Amanah Islamic Bank offers capital or project financing programmes (public and private sectors).

Question 1

Could the Philippines indicate if other financial institutions provide Shari'ah-compliant products?

Answer

The Al Amanah Islamic Development Bank of the Philippines is the only bank in the Philippines authorized to offer Islamic banking.  It provides Islamic Banking products and services that adhere to the principles of Shari'ah. 

Question 2

Could the Philippines provide brief description of the regulatory framework regarding Shari'ah-compliant financial services?

Answer

Apart from the authority to perform regular banking services such as but not limited to the opening of current or checking accounts; opening of savings accounts and acceptance of foreign currency, AIIBP is given the authority to provide financing with or without collateral by way of Al-Ijarah (leasing), Al-Baiul Takjiri (sale and leaseback) or Al-Murabahah (cost-plus profit sales arrangement).  It is also allowed to undertake various investments in all transactions allowed by the Islamic Shari'a in such a way that shall not permit the haram (forbidden), nor forbid the halal (permissible).

IV.
TRADE POLICIES BY SECTOR

(3)
SERVICES

(ii)
Financial Services

(a)
Banking Services
Page 78 (Para. 51) 

Foreign investment in the banking sector in the Philippines is governed by the ACT Liberalizing the Entry and Scope of Operations of Foreign Banks in the Philippines and for Other Purposes (R.A. 7721 of 1994), which sets out the conditions and legal structures permitted for the commercial presence of foreign banks.  Under the law (Section 3 and 8), 70% of the assets of the entire banking system must be held by domestic banks.
Question 3

Could the Philippines indicate the link between this condition and the foreign investment in banking limitation of up to 60% of the voting stock of a new banking subsidiary; and investment of up to 60% of the voting stock of an existing domestic bank? Does such condition set  limitations on foreign investments in banking and foreign branches.

Answer

On the link between (1) the condition that 70 per cent of the resources of the assets of the entire banking system is held by domestic banks, and (2) 60 per cent limitation of foreign ownership in an existing domestic bank or new bank subsidiary, the 70 per cent limit in the banking system's resources pertains to the minimum share of domestic banks with majority voting shares owned by Filipinos.  Put together, banks that are majority owned by foreign individuals and/or entities can only have at most, 30 per cent of the banking system's assets.  Individually, however, foreign banks can invest up to a maximum of 60 per cent in universal, commercial, thrift banks, and rural banks.  Likewise, individuals and non-bank entities can invest up to 60 per cent in thrift banks.  However, where universal and commercial banks are concerned, only a maximum of 40 per cent may be invested by individuals or non-bank entities in their voting stock.

IV.
TRADE POLICIES BY SECTOR

(3)
SERVICES

(ii)
Financial Services

(a)
Banking Services
Page 78 (Para. 51) 

In principle, three forms of foreign entry are allowed:  (i) establishment of a branch with full banking authority; (ii) investment of up to 60% of the voting stock of a new banking subsidiary;  and (iii) investment of up to 60% of the voting stock of an existing domestic bank.

Question 4

Could the Philippines indicate whether it would relax the foreign participation limitation in banking sector of more than 60%?

Answer

Relaxation of existing constraints in foreign investments in banking will entail amendments to existing legislation.

Secretariat Report (WT/TPR/S/261)

IV.
TRADE POLICIES BY SECTOR

(3)
SERVICES

(ii)
Financial Services
(b)
Insurance Services

Page 80 (Para. 55)

Through the Government Services Insurance system (GSIS), the Government of the Philippines owns 24.25% of the National Reinsurance Corporation, which provides life and non-life insurance services for domestic and regional clients.  Reinsurance companies doing business in the Philippines are required to cede to the Corporation at least 10% of the outward reinsurance placements.  Under the Property Insurance Law (R.A. 656), has responsibility for administering the General Investment Fund, which provides insurance coverage for government assets and properties.  According to an external source, a 1994 order requires sponsors of build-operate-transfer projects and privatized government corporations to secure their insurance and bonding from GSIS at least to the extent of the Government interests:  this is considered by private insurance firms to be a significant market-access barrier.

Question 5

Could the Philippines indicates whether the General Investment Fund requirements have hampered increasing participation of the private insurance firms?

Answer

Republic Act 656 empowers the GSIS to issue insurance covers for all properties, contracts, rights of action and other insurance risks of the government including those in which the government has an insurance interest.  There is, however, no official national government assessment that the increasing participation of the private insurance firms is hampered.

JAPAN

Secretariat Report (WT/TPR/S/261)

II.
TRADE AND INVESTMENT REGIMES

(3)
FOREIGN INVESTMENT REGIME AND BUSINESS FRAMEWORK

Page 20, Paragraph 20 and Page 111, Table AII
Question 1
Domestic law including the Constitution has restricted the entry of foreign capital in accordance with different industrial sectors and the acquisition of property by foreigners in the Philippine market.  Does the Philippines intend to review those restrictions or amend the constitution? 

Answer

The Philippine Government, through all concerned agencies, continues to undertake review of existing laws with the end view of ensuring that the country remains as a competitive investment destination.
III.
TRADE POLICIES AND PRACTICES BY MEASURE
(1)
MEASURES DIRECTLY AFFECTING IMPORTS

(iii)
Tariffs, other duties, and taxes
Page 34, Paragraph 24

Question 2

The process for VAT (Value Added Tax) refund seems to be very time-consuming, and worse, in some cases, it is not refunded at all.  On this matter, the Philippines announced that the budget in 2012 will include about PHP 6.7 billion as appropriation cover for cash refunds of VAT.  In addition, the government will shift to a cash-only refund system for VAT, abolishing the Tax Credit Certificates (TCCs) one.  Japan would like to know the progress on this matter. 
Answer

The policy shift to provide for a cash refund system for VAT commences this year. 

(vii)
Government procurement

Page 48, Paragraph 67
Question 3

As for construction business in the Philippines, a company needs to receive the license, and the Philippine Contractors Accreditation Board grants such licenses on the condition that foreign companies have at least 60% Filipino ownership or interest.  Moreover, under the current regulation, foreign construction companies in government procurement projects are required to have at least 75% Filipino ownership or interest and operate through a local subsidiary. Japan would like the Philippines to provide an explanation on the background and the reasons for these regulations.  What kind of measures is the Philippines taking in order to make the Filipino market more open and transparent? 
Does the Philippines have any plans to eliminate or ease this foreign equity limitation? 
Answer

The Constitution enshrines Filipino preference.  However, foreign participation is allowed subject to equity limitations to encourage foreign firms to increase domestic participation and help enhance local employment and skills in the industry through transfer of technology.

The area of public procurement has been more open and transparent with the passage of the GPRA in 2003 and the use of information communication technology. 

Page 46, Paragraph 61 and Page 48, Paragraph 68
Question 4

The Philippines is currently neither a signatory nor an observer to the Government Procurement Agreement of the WTO.  What kind of measures has the Philippines taken since the last TPR with regard to liberalization of the Filipino government procurement market?  Does the Philippines have any plan to become a member of the WTO GPA in the near future?

Answer

Since the last TPR, the procurement tools were aligned with international best practices.  The Philippines is currently studying the possibility of becoming a GPA observer.

IV.
TRADE POLICIES BY SECTOR

(3)
SERVICES
(i)
Services commitments under the GATS and FTAs

Page74, Paragraph 37
Question 5

The Philippines has not made any commitments on construction services in the GATS.  What are the reasons for not having any commitments in full construction sectors?  What kind of measures is the Philippines taking to make the Filipino market more open and transparent in terms of construction services?  Does the Philippines have any intention to make commitments in the near future? 
Answer

This is under discussion in the DDA services negotiations.

(ii)
Financial Services

(a) Banking Services

Page 78, Paragraph 51
Question6
Japan understands that the foreign ownership of an overseas bank in a new banking subsidiary or an existing bank could not exceed 60 percent under domestic law (the Act Liberalizing the Entry and Scope of Operations of Foreign Banks).  Japan would like to know the possibility of easing foreign equity limitation. 
Answer

Relaxation of existing constraints entails amendment of existing legislation.  Efforts are being undertaken in Congress to allow foreign investment in the banking sector, specifically the entry of foreign individuals and non-bank entities in rural banks. 

Insurance
Page 79, Paragraph 55
Question 7
Japan understands that at least 10% of reinsurance placements must be ceded to the National Reinsurance Corporation in the Philippines.  Japan considers that this regulation is not only an operational burden on insurers but also preventing the Filipino market from achieving optimal risk dispersion.

Japan would like to know the background and intention of this regulation. 
Answer

The Philippines signed an agreement on September 30, 1977 establishing the Asian Reinsurance Corporation (ARC).  Presidential Decree 1270 dated December 22, 1977 authorized the organization of the NRCP and designated said corporation to subscribe to the capital stock of the ARC.  The 10% reinsurance placement cessions by the NRCP is in support of the ARC.

(iii)
Telecommunications

Page83, Paragraph 68
Question 8
According to the Philippines' Constitution, foreign equity in a public utility including the telecom sector (both basic and value added services) is limited to 40%.  Japan considers that all value added services are not necessarily regarded as a public utility and that there could be some non-public value added services.  Japan would like to know the Philippines' view on this point. 
Answer

The rules provided under NTC Office Order No. 28-03-2009, states that the citizenship requirement of at least 60% Filipino shall not be necessary for purposes of registration of a mobile content service provider on condition that the mobile content service provider can prove that it is extending its services only to a particular telecommunications company or Telco duly covered by a private contract, which Telco owns and operates the transmission, switching and distribution facilities.  

The citizenship requirement of at least 60% Filipino shall apply only to mobile content service providers that offer the services directly to the general public or to whoever may wish to avail of the same.  

Under this scenario, the content provider may be considered as a non-public VAS provider.  A VAS provider without its own network shall not be required to secure a franchise from Congress.

(iv)
Transport

(b)
Air Transport

Page92, Paragraph 115
Question 9
According to the Secretariat's report, the reform of the Common Carriers Tax and Gross Billings Tax, which are imposed by 3% and 2.5%, respectively, on the aviation industry, are being considered in the Congress of the Philippines.  In this regard, Japan would like to know the details of this reform, including the treatment of international shipping carriers.  Japan considers that these tax systems which only apply to foreign international ship carriers might be inconsistent with the principle of the national treatment of GATS.  Japan would like to know the view of the Philippines on its GATS commitment. 
Answer

Reply to follow.

(v)
Tourism
Page94, Paragraph 122
Question 10
The Secretariat notes that "there are also various restrictions on employment of foreigners and/or residency and citizenship requirements".  Could the Philippines provide further details on these various restrictions?  Also, we would like to know a plan to review these restrictions, if any.  Also, Japan would like to know the reason for varying employment restrictions in accordance with the size of "specialty restaurants".

Answer

Reply to follow.

(vi)
Professional Services
Page97, Paragraph 133
Question 11
Framework arrangements to facilitate MRAs between countries have been concluded under the AFAS on engineering (2005);  nursing (2006);  architectural services (2007);  surveying (2007);  medical practitioners (2009);  dental practitioners (2009); and accountancy services (2009).  What specific sectors or occupations is the Philippines interested in for recognition?  Please provide background information on the reasons the Philippines is interested in it. 
Answer

Nurses, Engineers, Doctors, Accountants, Architects
Government Report (WT/TPR/G/261)
III.
TRADE POLICY DEVELOPMENTS

(3)
BILATERAL AND REGIONAL TRADE RELATIONS

Page17, Paragraph 70
Question 12
Please provide information on the bilateral framework of sending 100 Filipino nurses, 20 Filipino Farm Managers, and 20 Filipino Engineering Professionals to New Zealand at any one time for the period of up to three years according to the Side Instruments, "New Zealand-Philippines Agreement on Temporary Entry" on 27 February 2009 relating the commitment in the ASEAN-Australia-New Zealand FTA? In what way has the framework been implemented after the entry into force of the FTA?

In addition, did the Philippines and New Zealand mutually recognize those professional qualifications?
Answer 

Detailed information is available at:  www.immigration.govt.nz/migrant/stream/work/ worktemporarily/requirements/philippinesspecial.htm.
Secretariat Report (WT/TPR/S/261)

IV.
TRADE POLICIES BY SECTOR

Insurance

Page 79, Paragraph 55

Question 13
Japan understands that at least 10% of reinsurance placements must be ceded to the National Reinsurance Corporation in the Philippines.  Japan considers that this regulation is not only an operational burden on insurers but also preventing the Filipino market from achieving optimal risk dispersion.

Japan to know the background and intention of this regulation.
Answer

The Philippines signed an agreement on September 30, 1977 establishing the Asian Reinsurance Corporation (ARC).  Presidential Decree 1270 dated December 22, 1977 authorized the organization of the NRCP and designated said corporation to subscribe to the capital stock of the ARC.  The 10% reinsurance placement cessions by the NRCP is in support of the ARC.

(iv)
Transport

(b)
Air Transport

Page 92, Paragraph 115

Question 14
According to the Secretariat's report, the reform of the Common Carriers Tax and Gross Billings Tax, which are imposed by 3% and 2.5%, respectively, on the aviation industry, are being considered in the Congress of the Philippines.  In this regard, Japan would like to know the details of this reform, including the treatment of international shipping carriers.  Japan considers that these tax systems which only apply to foreign international ship carriers might be inconsistent with the principle of the national treatment of GATS.  Japan would like to know the view of the Philippines on its GATS commitment. 
Answer

The matter is currently being deliberated in Congress.

(v)
Tourism

Page 94, Paragraph 122

Question 15
The Secretariat notes that "there are also various restrictions on employment of foreigners and/or residency and citizenship requirements".  Could the Philippines provide further details on these various restrictions?  Also, we would like to know a plan to review these restrictions, if any.  Also, Japan would like to know the reason for varying employment restrictions in accordance with the size of "specialty restaurants".

Answer

Under the Labour Code of the Philippines the employment of foreigners is subject to the "labor market/economic needs test" which currently is being reviewed.  Any employment restriction is not dependent on the size of the specialty restaurant but whether or not the restaurant is owned and operated by the hotel. 

EUROPEAN UNION

II.
TRADE AND INVESTMENT REGIMES

(2)
Trade Agreements and Arrangements

(ii)
Regional and bilateral free trade agreements 

WTO Secretariat's report

Pages 16-19

Question 1
Would the Philippines elaborate on the extent to which, and how, trade related environmental, social and labour issues are addressed within each of ASEAN preferential agreements referred to in the Secretariat and the Government reports, as well as the Philippines-Japan Economic Partnership Agreement?

Answer

These matters are not covered in the ASEAN FTAs.  In PJEPA, there are provisions that require Parties not to waive or otherwise derogate from environmental measures as an encouragement for establishment, acquisition or expansion or in a manner that weakens or reduces adherence to the internationally recognized labor laws.
WTO Secretariat's report
Pages 20-21, para-s 20 and 23

Question 2

With respect to foreign equity restrictions in public utilities, could the Philippines clarify how the extent of foreign ownership – 60%–40% – rule is applied, i.e. whether this is based on the "control test" or the "grandfather rule" and also provide the motivation for the chosen approach?

Answer

The general rule is the "control test"; however, in cases where the Filipino entity is in doubt, the "grandfather rule" may be used.  The motivation for the chosen approach is a mandate of the Constitution.

(iv)
Import prohibitions, restrictions, licensing, and quotas
WTO Secretariat's report

Pages 38 – 39, Table III.6

In the Secretariat's report it is stated that certain measures are applicable to goods "originating" from the countries mentioned. 

Question 3

Could the Philippines explain how this origin is determined?

Answer

The origin is based on the export documents.

WTO Secretariat's report

Page 57, para. 107 
It is pointed out in the Secretariat's report that most of agricultural products are covered by price control. 
Question 4
Would the Philippines please indicate the level of the ceilings for each category of the product?

Answer
The Secretariat Report does not mention price control over agricultural products.  The Department of Agriculture only monitors prices of agricultural products. 

IV.
TRADE POLICIES BY SECTOR

(1)
AGRICULTURE AND FISHERIES
(i)
Agriculture

WTO Secretariat's report

Page 66, para. 4

It is mentioned in different parts of the Secretariat's report that Philippines are providing incentives for organic agricultural production (preferential loans, VAT free products, etc.). 

Question 5

The EU understands that the purpose of this policy is to increase the quality of the products, compensate farmers for increased production costs and grant them a better financial return.  Does the Philippines envisage extending this approach to geographical indications?

Answer

This is not at present being considered by the Department of Agriculture.  However, as part of the continuing efforts of the IPO to improve the IP System, the Philippines is assessing the benefits of a sui generis system for the protection of GIs.  

INDIA
Government Report (WT/TPR/G/261)
Page 10 (Para 31)

Philippines enacted new Bio-fuels Laws in January 2007.  It is described as a "landmark" accomplishment for the local bio-fuels industry as it required the blending of bio-diesel and bio-ethanol in diesel and gasoline, respectively, in all fuelling stations nationwide, as well as institutionalized incentives, and other benefits for investments in the bio-fuels industry.

Question 1

Could Philippines provide details of the institutionalized incentives and other benefits it provides for investments in the bio-fuels industry under its Bio-fuels Law?

Answer

The Biofuels Act provides for zero (0) specific tax on local or imported biofuels component, and the sale of raw material used in the production of biofuels such as but not limited to coconut, jatropha, cassava, corn and sweet sorghum are exempt from value added tax.

Secretariat Report (wt/tpr/S/261)

Page 50 (Para 80)
Philippines imposed export restriction on rice, corn, and sugar.  In order to ensure food security and price stability, these commodities may be exported only if there is a surplus, according to the authorities.  Fish exports are also regulated on grounds of domestic food security. 

Question 2

In view of recent discussion in WTO to discipline export restriction, Philippines is requested to give views on export restriction.  

Answer

Philippine views are still evolving.  But for reasons of domestic food security, the Philippines imposes export restrictions on certain agricultural crops whose supply from local production is not sufficient to meet domestic demand, primary of which is rice.

Page 50 (Para 77)
Only plantation (non-native) logs are subject to an export tax (20% of f.o.b.).  The authorities indicate that the export tax on non-native logs is imposed to ensure an adequate, stable, and sustainable supply of domestic timber.  However, export taxes are distorting and implicitly subsidize downstream processors by providing logs at below world prices, thereby encouraging domestic value added, which may be an inefficient use of resources if this is reliant on the subsidy.


Question 3

Could Philippines provide details of the export taxes imposed by it on export of non-native logs and the annual revenue generated from such an export tax?

Answer

The imposition of 20 percent export duty on logs is provided under Section 514 of the Customs & Tariff Code of the Philippines.  This is the only product subject to export duty pursuant to E.O. 26 issued July 01, 1986 which eliminates all export duties on all export products except logs.  The export duty covers all kinds of logs. 

Recent data show no collections from export taxes.  Statistics from Forest Management Bureau website indicate that in 2009 (latest data available) export of roundwood logs were less than one thousand cubic meter.

Page 54- 55 (Para 96-100 and 101)
The Philippines has a long history of providing incentives (mainly tax) to selected activities.  Incentives are regulated by the Omnibus Investment Code (OIC) of 1987 (as amended) with implementing rules and regulations.  In general, under the OIC, only enterprises that are registered with the BOI, and produce non-traditional exports or are engaged in a sector listed in the Investment Priorities Plan (IPP) are entitled to tax exemptions and to some non-tax incentives.  However, even if the activity is not listed in the IPP, an enterprise may be eligible to receive incentives if it exports at least 70% of production (foreign-owned enterprises), or 50% (Filipino-owned enterprises, i.e. at least 60% domestic equity). 
Question 4

Could Philippines provide details of the incentives provided by it under the Omnibus Investment Code and list the sectors which receive the same?

Question 5
Could Philippines also provide the details of the non-tax incentives provided by it and the sectors which benefit from the same?

Answer

The fiscal Incentives available under OIC are income tax holiday, exemption from taxes and duties on imported spare parts, exemption from wharfage dues and export tax, duty, impost and fees, tax exemption on breeding stocks and genetic materials, tax credits, and additional deduction from taxable income on additional labor expense
The non-fiscal Incentives, on the other hand, include employment of foreign nationals, simplification of customs procedures, importation of consigned equipment, and the privilege to operate a bonded manufacturing/ trading warehouse subject to customs rules and regulations.
Sectors that benefit from the above fiscal and non-fiscal incentives are those listed in the annual Investment Priorities Plan (IPP) of the Government.
Page 61 (Para 121)
The Philippines protects Trademarks on registration with the IPO Bureau of Trademarks.

Question 6
Does the Philippines protect well-known trademarks without registration?  If yes, is it part of the statute or through jurisprudence?

Answer

Section 123.1 (e and f) of the Intellectual Property Code of the Philippines protects well-known marks in that no other entity or person other than the owner of a well-known mark can register the same.

Page 63 (Para 127)
The Philippines has enforced its IP laws through confiscation of pirated and counterfeit goods.
Question 7

Does the Philippines define pirated and counterfeit goods in terms of the Footnote 14 of the TRIPS Agreement or does it use any other definition of such infringing goods?  If the latter, could the Philippines kindly apprise us of the definition being used?
Answer

No, the Philippines did not adopt the verbatim definition provided in Footnote 14 of the TRIPS Agreement.  Instead the IP Code defines act of infringement in the various sections of the Code. 

However, there are special laws which define "piracy" and "counterfeit goods such as in "Republic Act No. 8792 or the Electronic Commerce Act which enumerates punishable acts that constitutes "piracy" under Section 33(b). 

And Republic Act 8203 otherwise known as Special Law on Counterfeit Drugs which  provides for definition of counterfeit drugs in section (b).  Please refer to section (b) of this Act.


Page 15 (Para 8) 
Since 2005, the Philippines has not notified any TBT-relevant bilateral or plurilateral agreements or any preferential or non-preferential rules of origin.  The authorities indicated that there have not been "any new, or any changes to existing laws, regulations or administrative guidelines, which significantly affect trade in services", which the Philippines is obliged to notify under Article III:3 of the GATS.

Question 8

Does the Philippines have any plans to come forward with information and notify its rules of origin and TBT-relevant provisions in bilateral or plurilateral agreements especially in light of the transparency mechanism for RTAs (WT/L/671)?  If so, could the Philippines please elaborate on these plans and the anticipated timeframes?

Answer

In light of the transparency mechanism for RTAs in WT/L/671, the Philippines will comply. But in the context of ASEAN FTAs, it should be noted that notification is done collectively after appropriate consultations.

Question 9

On trade in services, the Philippines has indicated that there have not been "any new, or any changes to existing laws, regulations or administrative guidelines, which significantly affect trade in services".  Are there any plans to move on this front unilaterally or in the bilateral, regional or the multilateral context?

Answer

This is a decision to be taken by the Philippines in the context of the DDA negotiations or in the bilateral or regional negotiations.

Page 37 and 45 (Para 28 and 53) 

Fish products may be imported only when the importation has been certified as necessary by the Department of Agriculture to attain food security.
Question 10

While we appreciate and are sensitive to food security concerns, could the Philippines kindly elaborate on this measure that appears to restrict or prohibit the importation of all fish products. 

Question 11

Has the Department of Agriculture issued any certificates that allow importation of fish products since this requirement has entered into force?  If so, who may apply for the certification, for what quantity/value and types of fish products?  What is the basis and procedures for issuing the certificates?

Answer

The Secretary of Agriculture has issued only one Certificate of Necessity (CN), so far, for the importation of tuna, which is not for export grade landed by foreign fishing vessels in Davao City Port.  This was effective 17 November 2003 and is of indefinite duration.  Quantity imported is set at a maximum of 3.5 metric tons per month.  Importation is undertaken by accredited importers.
Page 46-48 (Para 61-68)
The Philippines is neither a member nor an observer of the Government Procurement Agreement of the WTO. Yet it seeks to conduct its Government procurements with transparency and efficiency.


Question 12

Could the Philippines please provide information of the quantum of procurement by the Federal and Provincial Governments and what proportion of this procurement is from foreign sources?

Answer

There is no data available at this time.

Page 40 (Para 36)
The rice quota was to be phased out by 2005, but the Philippines was granted a seven-year extension (until 30 June 2012) in the WTO.
Question 13

Could the Philippines please elaborate its plans and the anticipated timeframes for phasing out the rice quota?

Answer

The Philippines is currently negotiating the continuation of the special treatment on rice.

Page 44 (Para 49) 
PNSs are voluntary, unless declared mandatory through Department Administrative Orders (DAO).  At end-October 2011, there were 85 mandatory PNSs (i.e. technical regulations).
  Importers of products covered by mandatory PNSs are issued an Import Commodity Clearance (ICC) once the BPS has determined that imports meet the relevant Philippine national standard.  Nevertheless, imports, including those certified abroad as meeting international standards, may be subject to sample testing by BPS; non-compliant imports are denied entry.  BPS also conducts random checks at retail outlets to ensure that imports consistently meet Philippine standards.

Question 14

The Philippines is requested to provide an answer as to how it proposes to undertake conducts random checks at retail outlets to ensure that imports consistently meet Philippine standards.  Are there border measures to address the TBT measures over and above the random checks at retail outlets? India would like to know the details of these various measures undertaken both at the border and inside Philippines.

Answer
Market Surveillance
· The Department of Trade and Industry through the Bureau of Product Standards (BPS) issued DAO 02:  2007 entitled "Defining the responsibilities and liabilities of manufacturers, importers, traders, wholesalers, distributors, retailers and/or their agents, with regard to products covered by mandatory certification and prescribes penalties for violation thereof" and Its Guidelines.
· On the basis of these guidelines, the DTI Regional and Provincial Offices, as the implementing arm of the Department, conduct regular market monitoring to ensure compliance. 
Related information can be accessed at the BPS Standards and Conformance Portal.

Page 44 (Para 52)
The Department of Agriculture (DA) remains the national enquiry point to the WTO.  The Philippines has made some 200 notifications to the WTO Committee on Sanitary and Phytosanitary Measures, covering an array of measures, including imposition of temporary import restrictions, on grounds of food safety, animal health, and plant protection, and their termination.  The Philippines is member of the Codex Alimentarius Commission, the International Plant Convention (IPPC), and the World Organization for Animal Health (OIE).

Question 15
The Philippines is requested to explain the reasons for the gross underreporting of the SPS notifications made to WTO Committee.  It can be observed that Philippines notified a total of 314 notifications: of which 146 were Emergency measures;  addition/corrigendum/revisions were 79 and only 89 regular notifications. 
Table 1

SPS Notifications of Philippines since becoming WTO member

	Year
	Emergency Measures
	Addition
	Regular
	Total

	1997
	1
	
	5
	6

	1998
	13
	
	23
	36

	1999
	1
	
	3
	4

	2000
	4
	
	5
	9

	2001
	3
	1
	7
	11

	2002
	8
	5
	2
	15

	2003
	3
	5
	1
	9

	2004
	22
	7
	3
	32

	2005
	10
	2
	7
	19

	2006
	18
	14
	1
	33

	2007
	12
	7
	8
	27

	2008
	16
	13
	1
	30

	2009
	10
	7
	12
	29

	2010
	12
	14
	4
	30

	2011
	13
	4
	7
	24

	Total
	146
	79
	89
	314


Source:
Centre for WTO Studies Web Portal, http://wtocentre.iift.ac.in/.
Question 16

Also India would like to know as to why there is very high use of Emergency Measures when compared to Regular notifications?  Can Philippines explain the reasons behind it? 
Answer

The Philippines' submission of SPS notifications is based on the transparency provision of the SPS Agreement. In G/SPS/GEN/804/Rev.4 dated 13 October 2011, the Philippines was cited as one of the top 20 Members, which have submitted the most number of regular notifications since 1995.

There have been more emergency notifications than regular notifications since most of the measures instituted by the Philippines are urgent in nature requiring immediate action and thus are notified using the emergency format.

NEW ZEALAND

Agriculture
Section III

Paragraph 52 of Secretariat report WTO/TPR/S/261 notes that "the Department of Agriculture (DA) remains the national enquiry point to the WTO.  The Philippines has made some 200 notifications to the WTO Committee on Sanitary and Phytosanitary Measures, covering an array of measures…."
Question 1

We welcome the SPS notifications received from the Philippines.  Would the Philippines be able to provide information on the criteria that it uses for determining whether a measure will be notified to WTO members, and also, why Administrative Order 22 (new rules and regulations for the handling of frozen and chilled meat and meat products in the Philippines) has not yet been notified?  Does the Philippines intend to notify the current final draft of the new proposed rules and regulations on hygienic handling in meat markets of newly slaughtered meat and on chilled, frozen and thawed meat?

Answer
The Philippines notifies SPS measures based on the transparency provision of the SPS Agreement. AO 22 is a post-border measure that does not modify nor impose additional restrictions or requirement to meat importation, thus there is no need to notify to WTO.

Section IV

Paragraph 53 of the Secretariat report WTO/TPR/S/261 notes that "imports of agricultural products, live animals, plants, fish, their products and by-products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.
]  An additional import permit is required for meat and meat products, fish and fish products, and for all agricultural products.  The Bureau of Animal Industry (BAI), the Bureau of Fisheries and Aquatic Resources (BFAR), and the Bureau of Plant Industry (BPI), all under the DA, issue these permits, generally taking into account only SPS regulations.  However, in some cases domestic supply is also considered.  For example, fish products may be imported only when certified by the DA as necessary to attain food security…." 

Question 2

We would welcome information from the Philippines on the considerations underpinning the application of Administrative Order 22 to imported meat products. Does the Philippines see a risk that this regulation could place a higher food safety requirement on the sale of frozen or chilled (imported) meat than on the sale of "warm" or "freshly slaughtered" (locally produced) meat, and if so, what is the basis for this additional requirement?

Answer

AO 22 is a food safety measure based, among others, on Codex Code of Practice for the Hygienic Handling of Meats (CAC/RCP 58-2005) with the objective to effectively protect the public against food-borne illnesses. 

AUSTRALIA
Report by the Secretariat (WT/TPR/261)

I.
ECONOMIC ENVIRONMENT

(2)
RECENT ECONOMIC PERFORMANCE

Page 3, Paragraph 7

Australia notes the large external financing requirement of the National Food Authority a government-owned and -controlled corporation, and the resulting fiscal deficit.

Question 1

Can the Philippines please advise what if any reform of the National Food Authority is envisaged?

Answer

In 2008, NFA implemented a Rationalization Program (RP) pursuant to Executive Order No. 366 issued by the President on 4 October 2004 aimed at rationalizing the operations of the Agency. Among the significant reforms implemented under EO 366 are in the areas of operations (e.g. discontinuation of special programs requiring extensive funding, streamlining procurement and distribution strategies) and financial management (restructuring of various loans).

Some of these reforms are a result of the Australian-funded comprehensive study of the NFA under the Partnership for Economic Governance and Reform (2005-2009).

II.
TRADE AND INVESTMENT REGIMES

(2)
TRADE AGREEMENTS AND ARRANGEMENTS

(i)
Participation in the WTO

Page 15, Paragraph 8

Australia appreciates the strong record the Philippines has maintained on notifications to the WTO in other areas, however Australia notes the Philippines is behind in notifications with respect to agriculture. 

Question 2

Can the Philippines please advise when it expects to provide its overdue notifications for agriculture?

Answer

The Philippines is working on the submission of its notifications.

III.
TRADE POLICIES AND PRACTICES BY MEASURE

(3)
MEASURES AFFECTING PRODUCTION AND TRADE

(ii)
Competition Policy and Price Controls

Page 56, Paragraphs 105-106

Question 3
Paragraph 105 indicates that the Philippines has only relatively recently established a mechanism to enforce competition laws, with the Competition Authority being established under the Department of Justice on 9 June 2011.  Since being given the responsibility of enforcing the Philippines' laws relating to competition, has the Competition Authority been active in pursuing cases of anti-competitive conduct?

Answer

The Office for Competition, under the Department of Justice, was formally constituted only in October 2011.  As such, necessary consultations with sector regulators for complementation of efforts as well as developing rules governing complaints handling and/or referral are still being undertaken.  In the meantime, the OfC has received a number of complaints and they are undergoing evaluation.

Question 4

It is stated at Paragraph 106 that the Philippines Development Plan 2011 - 2016 recognizes the need to enact a general competition law.  What work has been completed toward this to date? 

Answer

A proposed comprehensive competition law is in various stages of the legislative process.

Question 5

Table III.8, paragraph 106, shows that penalties under the Revised Penal Code (Article 186) for monopolies and restrictive trade practices includes imprisonment and fines ranging from PHP 200 - PHP 6000.  These fines are in the range of $5 - $150USD.  Paragraph 104 indicates that there are several bills dealing with competition which are being deliberated in the Philippines Congress at present.  Given the relatively low financial penalties that exist in the Revised Penal Code, is consideration being given to increased penalties/other remedies under the new laws?

Answer

Yes.  In the proposed legislation, violations of competition laws will be meted both fines and/or penalties imposed by the court and/or the competition authority.  The fines and penalties have been proposed to be increased to P10 million to P50 million, if natural person, and P250 million to P750 million, if juridical person. 

Page 59, Paragraph 113

Question 6

Australia notes that the IPO is the main institution responsible for administering and implementing the IP Code but it doesn't have a mandate for copyright (footnote 136). Is there a separate organisation that administers the copyright law?

Answer

Under Republic Act 8293 otherwise known as the Intellectual Property Code, the Intellectual Property Office of the Philippines (IPOPHL)is mandated  to effectively administer the intellectual property system, including copyright and related rights. 

However, under Section 191 of the IP Code, copyright registration is undertaken by the National Library and Supreme Court.  The National Library based on a Memorandum of Agreement with IPO has deputized the IPO to undertake copyright registration. 

IPOPHL is now working with the Philippine Congress for the passage of a bill to seek the amendment of the IP Code which shall include, among others, the creation of a Copyright Bureau.

Question 7

How are royalties or equitable remuneration for use of copyrighted materials paid? Are there collecting societies in the Philippines? 

Answer

There is no provision in the IP Code that fixes royalties or remuneration for copyrighted materials.  Royalties or revenue sharing arrangements are subject to contractual stipulations between the parties. 
The accredited existing Collecting Management Organizations (CMOs) in the Philippines are: 
1. Filipino Society of Composers, Authors and Publishers (FILSCAP), for music composers;

2. Filipinas Copyright Licensing Society (FILCOLS),  for book authors and publishers;

3. Filipino Visual Arts and Design Rights Organization (FILVADRO), painters, sculptors and other visual artists;

4. Music and Video Performance, Inc. (MVP), for phonogram producers; and  Performance Rights Society of the Philippines, for performers.

Page 63, Paragraph 127:

Question 8

We note that the confiscation of pirated and counterfeit goods amounted to PHP 3.8 billion during 1 January to 21 September 2011.  How is it compared to previous years?  To what extent was any increase or decrease a result of stronger enforcement activities or an increase in the infringing activities respectively? 

Answer

The total value of confiscated good for the year 2011 amounted  to P8,384,994,228.00   which represents a 58.33% increase in the value of the confiscated products compared to the 2010 seizure of P5,295,596,875.50 (P5.295B).  The data below shows the increase in the confiscation  over the past years:
2008
Php3,519,739,148.03

2009
Php5,680,408,036.00
2010
Php5,295,596,875.50

2011
Php 8,384,994,228.00

The increase in the value of confiscated goods and counterfeit is a result of stronger enforcement since the members of the National Committee on Intellectual Property Rights are given specific enforcement targets.
IV.
trade policies by sector

(1)
AGRICULTURE AND FISHERIES

(i)
Agriculture

Page 65, Paragraph 2

Australia notes the policy objective of increasing farm productivity, and that under the Comprehensive Agrarian Reform Program the number of small farms has increased. 

Question 9

Can the Philippines please explain the policy coherence between increasing productivity with an increasing number of small farms? 

Answer

Productivity can still be achieved despite the small landholdings since farm management would be more manageable relative to the resources available to the Filipino farmer.  Further, given the impact of climate change, it might be more practical and strategic to have small farm holdings.  

There are studies that indicate that many crops grown on plantations such as coconuts and sugarcane are economically viable even when grown on small farms.  Moreover, there are studies that indicate that farmers when given rightful land ownership become more productive.

Pages 68-71, Paragraphs 17-23

Australia notes the Philippine Government policy is to be self-sufficient in the production of rice, sugar, and corn. Australia sees trade reform as enhancing food security in this context and welcomes the contribution of the ASEAN-Australia-New Zealand Free Trade agreement in supporting enhanced regional food security needs.  

Question 10

Can the Philippines please further advise how they are measuring their achievement of self-sufficiency? 

Answer

Self-sufficiency is measured by comparing domestic production vis-à-vis imports.

Australia notes the following import levels of rice into the Philippines: 2010 - 2.2 million tonnes; 2009 - 1.6 million tonnes; 2008 - 2.3 million tonnes; 2007 - 1.8 million tonnes; 2006 - 1.6 million tonnes; and 2005 - 1.6 million tonnes. 

Question 11

Can the Philippines please provide their projections for the future level of imports, and what is the likelihood of substantial change? 

Answer

Imports for 2012 may range from 0.59 million metric ton to 1.46 million metric ton.

Question 12

What is the relationship between the Philippines minimum market access requirement of 350,000 tonnes of rice to the actual level of imports?

Answer

The minimum access requirement of 350,000 metric tons is below the actual import levels.

Question 13

What portion of the Philippines rice imports are subject to preferential tariff rates including under any free trade agreements?

Answer

A majority of rice imports are sourced from ASEAN.

(3)
Services

Page 78, Paragraph 49

As noted in the Philippines' previous Review, the BSP prevented the opening of new bank offices and branches from September 1999, and the entry of new banks from 13 June 2000, to slow down the expansion of the banking system and to consolidate the industry.  The moratorium on new banks remains in place.  However, in an effort to make the financial system more competitive, in 2005 restrictions on new bank offices and branches were lifted for all areas of the country with the exception of Metro Manila.  In July 2011, the BSP started a two-phased lifting of prohibitions on bank branching in Metro Manila.
Question 14
Australia notes that the moratorium on new banks remains in place, although there have been efforts to lift restrictions.  Could the Philippines please advise whether there has been consideration to lift the moratorium or to allow new banks in Metro Manila?

Answer

In June 2011, the BSP issued Circular 728 series of 2011 on the phased lifting of branching requirements in the 8 restricted areas of Metro Manila.  Under the first phase of the 2-phased liberalization, second tier universal and commercial banks and thrift banks that have less than 200 branches in the restricted areas as of 31 December 2011 would be allowed to apply and establish branches in the said areas until June 30, 2014. 

For the second phase wherein branching in the restricted areas will be opened up except to rural and cooperative banks that are not allowed to establish branches in Metro Manila, would commence on 1 July 2014.

As a result of this two phased lifting, a total of 15 new branches were recorded in Metro Manila between end of June 2011 and end of September 2011.

Report by the Philippines (WT/TPR/G/261)

II.
Domestic Reforms
Page 7, Paragraph 12

Question 15

What were the major achievements for copyright protection or enhancement under the Medium-term Philippines Development Plan (MTPDP) of 2004-2010?

Answer

The major achievements for copyright protection or enhancement are as follows:
1. Enactment of the Optical Media Act (2004) and the Anti-Cam-cording Act (2010) which were immediately applied and Invoked by IP owners in filing court actions.

2. Establishment of collective management organizations (CMOs) such as the FILCOLS, FILVADRO, and MVP.

3. Continuing seizure in increasing volumes of infringing products in the form of DVDs, CDs, books, merchandise and equipment used in illegal copying.

4. Assisted universities to formulate IP policies and establish IP office within the universities to raise the institutional capacity of Higher Education Institutions in IP matters.

5. IPOPHL's intensive information dissemination activities with the different copyright sectors: writers/authors, music industry, visual artists, film makers, performers.

Foreign Investment

Page 13, Paragraph 51

Preparations for the 2011 IPP are underway.  The 2011 IPP will have a shorter and more focused list of priority investment areas that are considered "enablers" or "triggers" for job creation thereby empowering the people and providing them opportunities for progress to achieve equitable economic development.  In addition, the Philippines is likewise geared towards the full promotion of public-private partnerships as one of its key strategies to enhance the country's infrastructure system and competitiveness as an investment destination.
Question 16

Can the Philippines please advise what the "full promotion of public-private sector partnerships" will include and whether any reforms in this area will include liberalisation of partnerships between public and foreign private companies?

Answer

Full promotion of the PPP refers to inclusion in the IPP and in the various investment promotion activities of the Government, e.g., inbound and outbound missions and promotion collaterals.

Page 14, Paragraph 54

The revitalization programme of the Government for the minerals industry has identified several projects that are estimated to generate significant investments until 2016.  The major driving forces are projects under the feasibility/financing and advanced exploration stages.  Investments for these projects are expected to peak in 2014 at US$3.14 billion.  Among the strategic projects involved are those on nickel, copper, and gold.  The rich mineral resource coupled with the Government's investment policy enhances the desirability of the Philippines as an investment site.
Question 17

Australia notes the focus on expansion and revitalisation of the mining industry to take advantage of the current global price for resources.  Can the Philippines please advise whether there is an intention in the "revitalization programme" to further liberalize the mining-related services sector?

Answer

This matter is under study and consideration by authorities, especially in the context of the DDA services negotiations.

(IV)
Future Policy Directions 

Page 17, Paragraph 76

Question 18

Does the Philippines Development Plan (PDP) of 2011-2016 or its supporting strategies, policies or programmes include initiatives for enhancement of IP rights?  What are the major initiatives?

Answer

Yes, the PDP 2011-2016 makes mention of initiatives and strategies geared toward the realization of Indigenous Peoples' (IP) rights, particularly with regard to their Ancestral Domains/Lands, Self-Governance, and Empowerment.

The Chapter on plans for Social Development contains a section on Ancestral Domains/Lands, with specifics that deal at length with particular IP issues (i.e. Information and Communication drives, land titling, IP access to justice and indigenous justice systems and REDD, among others). 

Targets have also been set for the issuance of Certificate of Ancestral Land Titles and Certificate of Ancestral Land Titles (CADTs/CALTs) and formulation of Ancestral Domain Sustainable Development and Protection Plans (ADSDPPs).

THAILAND

Secretariat Report

II.
TRADE AND INVESTMENT REGIMES

Page 20 (paragraph 21)

"Since the last Review of the Philippines, the FINL has been amended so that the practice of "guidance counseling" is now limited to Filipino citizens.  Investments in gambling are now permitted but only if they are covered by investment agreements with the Philippines Amusement and Gaming Corporation (PAGCOR) operating within special economic zones administered by the Philippines Economic Zone Authority."
Question 1

What are the reasons behind the limitation of the practice of "guidance counseling" to Filipino citizens under the amendment of the FINL?

Answer

The amendment was pursuant to the Guidance and Counselling Act of 2004.

Question 2

Does the Philippines provide any incentives for investments in gambling?  If so, what are those incentives?

Answer

Under the Investments Priorities Plan (IPP), gambling is not among those preferred activities which are entitled to incentives.  Economic zones, i.e. PEZA, also do not grant incentives to gambling operations

Question 3

Does the Philippines impose any rules or regulations on the remittance of profits from investments in gambling?

Answer

The remittance/repatriation of profits from investments in gambling is subject to the rules and regulations on foreign exchange (see:  http://www.bsp.gov.ph/regulations/regulations.asp?type =1 &id=2334). 

III.
TRADE POLICIES AND PRACTICES BY SECTOR

Page 26 (paragraphs 7-9)

"A Valuation and Classification Review Committee (VCRC) is organized in every district port to solve valuation and classification disputes.  The decision of the VCRC is appealable to the Central Valuation Classification Review and Ruling Committee (CVCRRC) within 15 days of receipt of the decision.  The CVCRRC's decision is subject only to one motion for reconsideration, which should be filed within five working days of its receipt.  If no motion is filed in time or if denied, the CVCRRC resolution becomes final.  The aggrieved importer may pay under "formal protest".  In the Port of Manila, an annual average of 100 valuation/classification disputes have been referred to the VCRC since 2005.
The Philippines discontinued pre-shipment inspection on 31 March 2000.  Nonetheless, in case of bulk and break-bulk cargoes a load port survey/discharge port survey is required under the Bulk and Break-Bulk Enhancement Programme implemented as from June 2010.

The Philippines is a member of the World Customs Organization (WCO).  It acceded to the WCO's Revised Kyoto Convention in June 2010 but with certain reservations, including full adoption of post-entry auditing.  It has been suggested that the Tariff and Customs Code of the Philippines (TCCP) needs to be revised to achieve full compliance with the Convention's provisions;  this is being deliberated in Congress."
Question 4

Are the Valuation and Classification Review Committee (VCRC) and the Central Valuation Classification Review and Ruling Committee (CVCRRC) administrative organs or independent entities?  How much time does the CVCRRC have in order to make its decision with regard to appeals?  The report states that, "the CVCRRC's decision is subject only to one motion for reconsideration";  is the decision reconsidered by the same committee members or other different officers?  Does this mean that there is no more higher body to review the CVCRRC's decision?

Answer

The VCRC is headed by the District Collector of Customs at each port, while the CVCRRC is headed by the Commissioner of Customs, both with different set of members. 

The time necessary for the CVCRRC to render decisions with regard to appeals vary, depending upon the circumstances surrounding the case. 

The motion for reconsideration at the CVCRRC level is subject to reconsideration of the same Committee members.

The decision of the CVCRRC may be appealed to the Court of Tax Appeals and then to the Supreme Court.

Question 5

Could the Philippines please indicate the provisions in its Tariff and Customs Code, and relevant regulations and/or rules, which indicate the procedure of (1) valuation and classification disputes by the exporters, and (2) post-entry auditing?

Answer

Please refer to Sections 1313 and 3515 of the Tariff and Customs Code of the Philippines.

Question 6

Would it be possible for the Philippines to provide laws or regulations of the Philippines pertaining to an appeal of guarantee during the customs valuation process?

Answer

Please clarify the term "appeal of guarantee". 

Page 32 (paragraph 20)

"Tariff quotas, ranging from 30-50% (in-quota rates) and 35-65% (out-of-quota rates), have remained relative stable during the period under review (Table AIII.2).  Cane and sugar beet lines have the highest rates, both in-quota (50%) and out-of-quota (65%), followed by rice.  However several are inoperative following the lowering of the out-of-quota rate to equal the in-quota rate.  The system for administering tariff quotas still seem complex (section (v) below), and this may deter imports.  A substantial number of tariff quotas are regularly unfilled; more recently there have been no tariff-quota imports of sugar and potatoes, which utilization for coffee and corn (maize) has been less than three quarters." (emphasis added)
Question 7

According to the report, the Philippines tends to lower the out-of-quota rate to equal the in-quota rate.  Does the Philippines have any plan to remove tariff quotas on any products?

Answer

There are no plans to remove tariff quotas at this time.
Page 41 (paragraph 42)

"Domestic producers of "like or directly competitive products" or producers whose collective output constitutes a major proportion of total production may file petitions for the imposition of a general safeguard. The DTI/DOA must determine whether a prima facie case exists to initiate a preliminary general safeguard investigation. The TC conducts formal safeguard investigations and address requests for the extension and re-application of safeguard measures, their reduction, modification and/or termination. Under the Safeguards Measures Act, interested parties are allowed a five-day comment period."
Question 8

Could the Philippines please clarify at what stage of the safeguards proceeding does the five-day comment period apply?  Is the extension requested normally granted?  Moreover, in case of the extension, what is the average period of time given by the Philippines' authorities?

Answer

The five-day comment period applies to the period within which the respondent has to submit his comment on the petition from the receipt of the notice of initiation (Rule 6.5b of RA 8800).  If the request for extension is meritorious then the same is granted.  The average period of extension usually granted is 15 days.

Pages 43-44 (paragraph 48)

"PNSs are based on international standards whenever appropriate.  However, not all are aligned with international standards, due mainly to "long standing business practices", climatic conditions, no specific international standards, and the need for higher requirements than international standards.  At end-October 2011, there were 7,547 PNSs;  the share aligned with international standards had increased to 78.5%, from 75.7% in October 2004."
Question 9
Could the Philippines notify the list of products which are required a higher standard than international standards and the reasons underlying them?

Answer

As a signatory to the WTO TBT Agreement, the Philippines through the Bureau of Product Standards notifies technical regulations and conformity assessment procedures prior to its applications as well as standards for adoption with deviation with the relevant international standards.

Due to the large number of PNS adopted/developed by the Philippines, Thailand is invited to specify its product interests.  Meanwhile, information is available at www.bps.dti.gov.ph.  In addition, standards that are harmonized with ISO/IEC are appropriately designated (i.e. PNS/ISO, PNS/IEC).

Page 45 (paragraph 53)

"Imports of agricultural products, live animals, plants, fish, their products and by-products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival. An additional import permit is required for meat and meat products, fish and fish products, and for all agricultural products.  The Bureau of Animal Industry (BAI), the Bureau of Fisheries and Aquatic Resources (BFAR), and the Bureau of Plant Industry (BPI), all under the DA, issue these permits, generally taking into account only SPS regulations.  However, in some cases domestic supply is also considered.  For example, fish products may be imported only when certified by the DA as necessary to attain food security.  Packaged food imports may be confiscated unless registered with the Food and Drug Administration (FDA)."
Question 10

An import permit is required for meat and meat products, fish and fish products, and for all agricultural products by the authorities concerned of the Philippines and in some cases based on domestic supply.  Is issuance of such import permit by the Philippines consistent with the WTO obligations?

Answer

The regulatory agencies of the Department of Agriculture issue SPS Import Clearances which are the basis of the importers' compliance with food safety and plant and animal health standards as required by the Philippines.  This is consistent with the SPS Agreement. 
Page 48 (paragraph 67)

"Nevertheless, foreigners' participation in the procurement of goods remains restricted, and seems to depend upon the source of the funds for the project and the domestic availability of the procured goods and services.  The Constitution provides for a strong preference to procure domestically.  It requires the State to give preference to qualified Filipinos (section 10), and to promote the preferential use of Filipino labour, domestic materials, and locally produced goods, as well as to adopt measures that help make them competitive (section 12).  For example, the Government continues to procure official uniforms containing Philippine tropical fabrics as well as footwear and leather goods manufactured in the Philippines as a means to support local industries (Chapter IV(2)).  For foreign-assisted projects, overseas firms may bid, but there is a 15% price preference for domestic suppliers. For other procurement projects, such as those funded domestically, only firms with at least 60% or 75% Filipino ownership or interest, depending on the type of procurement, may participate.  However, if the goods are not available locally, or where there is a need to prevent unfair competition, foreign suppliers may be invited to participate.  In addition, in the interest of efficiency and timely delivery of goods, the procuring entity may give preference to the purchase of domestically produced and manufactured goods, supplies, and materials that satisfy the specified or desire quality."
Question 11

Foreigners' participation in the procurement of goods remains restricted and there seems to be a strong preference to procure domestically under the Government Procurement Reform Act (GPRA).  Does this practice coincide with the international practices?
Answer

The GPRA was adopted generally to elevate public procurement standards to international standards. Several countries spell out in their procurement laws preference to domestic companies.  The Philippines is not the only country that provides preference to locals since this becomes an approach to empower small and medium enterprises, hence practiced worldwide. 
Page 48 (paragraph 68)

"The Philippines is neither a signatory nor an observer to the WTO Plurilateral Agreement on Government Procurement."
Question 12

Does the Philippines plan to be a signatory or an observer to the WTO GPA? 

Answer

The matter is currently under consideration by authorities.

Pages 51-52 (paragraph 87)

"The Motor Vehicle Development Programme (MVPD), under Executive Order No. 156 of 2002, provided, inter alia, for the removal by 30 June 2003 of export-balancing and local-content requirements.  In June 2010, under Executive Order No. 877-A, the MVPD was revised, inter alia, to promote domestic automobile production, spur exports, and make the Philippines a regional hub for auto parts and components.  Some of the key features of the new MVPD are:  (i) favours local completely knocked-down (CKD) auto parts and components against imports;  (ii) tightens the rules on imports of used engines, which in the past were freely importable;  (iii) continues the prohibition on imports of used motor vehicles;  (iv) takes advantage of regional trade agreements;  (v) creates the Motor Vehicle Industry Council;  and (vi) establishes an industry fund to promote R&D and upgrading of equipment and facilities.  The new MVPD will enter into force after adoption of the implementing rules and regulations."
Question 13

As it is indicated that the new Motor Vehicle Development Programme (MVPD) favours local CKD auto parts and component against imports under Executive Order No. 877-A, could the Philippines explain how the measure complies with the WTO obligations? 

Answer

EO 877-A has not been implemented.

Page 55 (paragraph 99)

"Over the last decade, the Government has been attempting to reform the tax incentives system by rationalizing and harmonizing over 100 investment incentive laws under one law.  This would list the priority areas and the incentives to be granted to investors registered with the various investment promotion agencies.  According to the authorities, the proposed incentive system would be:  (a) highly focused to ensure that only those economic activities in which the country has a comparative advantage are promoted;  (b) efficient enough to promote both optimal allocation of resources and neutrality in terms of use of the limited resources;  (c) time-bound to ensure viability of the investing firm;  and (d) simple enough to administer and monitor to address revenue leakages."
Question 14

How far has the reform of tax incentives system been progressing?

Answer

A bill on incentives rationalization has passed the House of Representatives, and the Senate is currently deliberating on several bills. 

Question 15
After the said reform is completed, which agency will be the focal point for the application and approval of tax incentives for investors?

Answer

The focal agency is proposed to be the Board of Investments.
IV.
TRADE POLICIES BY SECTOR

Page 69 (paragraphs 18-20)

"The Philippines is one of a few countries that have benefitted from the Uruguay Round Agreement on Agriculture (AOA) special treatment clause (Annex 5), which has allowed it to maintain an import quota on rice, under certain conditions.  In 2006, the Philippines negotiated the continuation of this regime until 30 June 2012.  The Philippines must import a minimum of 350,000 tonnes of rice at an in-quota tariff rate of 40%.  It is required to allocate country-specific quotas each year to:  Australia (15,000 tonnes);  China (25,000 tonnes);  India (25,000 tonnes), and Thailand (98,000 tonnes).  Imports of rice above the 350,000 tonnes threshold are subject to the MFN duty rate of 50%.  Over the review period, the Philippines' imports of rice have well exceeded the 350,000 tonnes minimum access commitments.  In 2010 imports were (2.2 million tonnes);  2009 (1.6 million tonnes);  2008 (2.3 million tonnes);  2007 (1.8 million tonnes);  2006 (1.6 million tonnes);  and 2005 (1.6 million tonnes).
The NFA has control over imports of rice:  it has the authority to import rice itself or to allocate import quotas to licensed importers (i.e. Filipino farmers, cooperatives, or private grains businesses). The review period has seen much greater private participation in rice importing, in line with the government policy:  all country-specific quota allocations are now imported by the private sector. All out-of-quota rice is imported by the NFA directly.  It is hoped that greater private sector participation will help the NFA to address some of its very substantial debts, which amounted to PHP 177 billion in 2010.  The authorities noted that when the NFA imports directly, it has to resort to foreign borrowing and hence incurs significant interest rate repayments. 
In 2010, the DOA launched a 2011-2016 Rice Self Sufficiency Roadmap (RSSR) which has evolved into the Food Staples Self-Sufficiency Roadmap.  This programme has three components:  (i) increasing and sustaining the gains of production through the use of production interventions and establishment of enabling mechanisms;  (ii) management of consumption;  and, (iii) diversification of staples."
Question 16

The Philippines aims to become self-sufficient in rice, or no rice import, by 2013 while intends to continue the special treatment on rice under the minimum market access rules of the Agreement on Agriculture, which requires minimum rice import quota.  Thailand would like to seek clarification regarding the coexistence between these two policies.

Answer

The Philippines aims to be self-sufficient in rice after 2013.  However, it should be clarified that rice self-sufficiency does not automatically mean that there would be no more rice imports from thereon. The continuation of the special treatment is being negotiated to ensure rice food security given the increased unreliability and volatility of the world rice supply.  There is a need to ensure farmers' incomes to re-invest in rice and ultimately greater food security for the people.

Pages 70 (paragraph 22)

"As reported in the Philippines' previous TPR, the Sugar Regulatory Administration (SRA), an "attached agency" of the Department of Agriculture, manages sugar production and supply, through the "quedan system".  In addition to NFA's occasional role in importing sugar, SRA‑registered international sugar traders may import and export sugar.  The authorities noted that traders must receive clearance from the SRA to release the imported sugar from Customs.  The SRA will either classify the sugar as "domestic" or "reserve".  If classified as "domestic" it may be sold domestically.  Reserve sugar must be stored and may only be released onto the domestic market once authorization has been obtained from the SRA for it to be reclassified from "reserve" to "domestic".  The SRA authorizes traders to export once it has ensured that domestic demand has been satisfied."
Question 17

What are the qualification requirements to become a registered sugar trader with the SRA, and how many traders have been registered thus far? 

Answer

Any individual or business entity duly created under Philippine laws may qualify as an international sugar trader subject to the submission of the following to the SRA:  1) mayor's business permit, 2) SEC Registration, 3) Current year general information sheet, 4) Articles of Incorporation and By-Laws, 5) TIN, 6) Photo of designated representative, 7) Notarized application form, and 8) Track Record of domestic and international transactions.  As of March 2012, a total of 26 international sugar traders have been registered.

Question 18
According to paragraph 22, "traders must receive clearance form SRA to release the imported sugar from Customs."  Please clarify the clearance procedure.

Answer

The following procedures are followed in securing clearance to release imported sugar from customs: 1) the importer (international sugar trader) submits application for clearance to release imported sugar as well as the documentary requirements to the SRA prior to the arrival of the shipment, and 2) the SRA indicates in the clearance the market classification of the sugar based on existing sugar supply situation and intended use of the imported sugar.

INDONESIA

I.
Measures Directly Affecting Imports

Import prohibitions, restrictions, licensing, and quotas 

According to the Report of Secretariat, Imports of fish products are highly regulated; if allowed, each shipment requires a permit or license issued by the the Bureau of Fisheries and Aquatic Resources (BFAR).  Fish imports are subject to a physical examination and microbiological analysis upon arrival.  If deemed safe, a Fishery Sanitary and Phytosanitary Certificate is issued to release imports. (Document :  WT/TPR/S/261, para 56 page 45)

Question 1

In regards to Policy of Imports of fish products, how long does it takes for physical examination and microbiological analysis process of Imported fish products?
Answer

When the imported fishery product is presented for physical examination/inspection, for containerized shipments, it takes less than one (1) hour to conduct the inspection.  While inspection is mandatory, drawing of samples for laboratory examination (microbiological analysis, etc.) is done randomly, that is, not all shipments are drawn samples for laboratory examination.  The shipment is released to consignee after drawing of the samples and the laboratory result is not required as condition for release of shipment.  This process applies to shipments accompanied by SPS Certificates from the country of origin.

II.
trade policies and practices by measure

(v)
Contingency Trade Remedies

According to the Report of Secretariat at Part V on Contingency Trade Remedies, its mentioned that The Philippines mentioned that there are no major changes have been made to the legislative and institutional framework for anti-dumping, countervailing measure since the Philippines' last TPR and also for safeguards during the period under review.  (Document:  WT/TPR/S/261, Part (v) Para 37 - 40 page 40 - 43)

Question 2
Could the Philippines release a clear decision or statement to the interested parties once the trade remedies' duty's ended or has been terminated? 

In practice, other WTO Members like India and European Commission has made such statement e.g. in a form of press release.  This statement shall give clarification to the exporting Members to do trade with the Philippines.

Answer

The Philippine Government issues corresponding Department Orders, furnishes copy of the Orders to all interested parties and publishes notices in two (2) newspapers of general circulation upon termination of the measure.

The Tariff Commission and Bureau of Import Services are currently looking towards posting in their websites definitive decisions to terminate the trade remedies.
WTO Agreements such as Anti-Dumping Agreement, Agreement on Subsidy and Countervailing Measures and Agreement on Safeguard has clearly provided a chance for the parties under investigation to defense their interest before the Investigating Authority.

Question 3
Could the Philippines in its trade remedies procedure make a regulation that allowed a sufficient time for the investigated parties in delivering their defense to the on-going trade remedies' investigation?  

Answer

Yes, the Philippine trade remedy procedures allow sufficient time for all interested parties to submit their response/comment and other evidence and information to dispute all allegations (Rule 6.5 of RA8800, Sec. 301.(e) of RA 8752 and Sec. 302.(d) of RA 8751).

Question 3

Does the Philippines already has the regulation to offer, a compensation to the countries under imposition of safeguards measure as mentioned under Article 8 WTO Agreement on Safeguard?
Answer

The Philippine Government adheres to Article 8 of WTO Agreement on Safeguard Measure.  Any means of trade compensation is done through consultations.

Other Measures
We note from the WTO Secretariat's report that the President may impose an additional ad valorem duty not exceeding 100% on goods partly or wholly originating in or transported in a vessel of any country that discriminates against Philippine exports.  If discrimination persists or increases after the duty is imposed, the President may prohibit the importation of goods originating in or transported in vessels of that country, if in the national interest.  This measure has not been used during the period under review.  (Document:  WT/TPR/S/261, para 46 page 42)

Question 4
Could Philippines please explain that in order to prevent illegal retaliation (which is not in line with WTO Agreements), whether such policy has been notified to WTO before imposing it?

Answer

The measure has not been used.
(vi)
Standards and Other Technical Requirements

We note from the WTO Secretariat's report that According to the Report of Secretariat at Part V on Contingency Trade Remedies, it's mentioned that the Philippines has made 200 notifications to the WTO. (Document: WT/TPR/S/261, Para 52 page 44)
Question 5

Could The Philippines provide its complete import regulations, to be notified to the other Members so the information could be accessible by interested parties in a timely fashion?

Answer

The Philippines' SPS regulations have been duly notified.  The full text of these regulations can be provided upon request at the SPS Enquiry Point.

Labeling and marking requirements

The Philippines continues to prescribe minimum labeling requirements for all imported and locally manufactured products as specified in the Consumer Act.  If an imported good is covered by mandatory certification of the BPS and certified to have passed the standard prescribed by the BPS, the label must contain the Import Commodity Clearance (ICC) Mark or PS Quality/Safety Mark if the manufacturer of the product is a PS license holder.  Domestically produced goods, regulated by BPS, must have the PS Quality/Safety Mark.  Articles that cannot be marked prior to shipment, such as crude substances, and products imported for private use and not for resale in their imported form, are exempt from marking requirements.  In 2008, the DTI issued mandatory parallel translation in English or Filipino language on the product label or packaging.  (Para 60 page 46)
Para 60 stated:  "Articles that cannot be marked prior to shipment, such as crude substances, and products imported for private use and not for resale in their imported form, are exempt from marking requirements". 

Question 6
Could the Philippine give the compelling reason of the exemption of marking requirement for the following products:  crude substances, products imported for private use and not for resale. 

Answer

Labeling requirements of the Consumer Act of the Philippines and other related Philippine National Standards (PNSs) apply to imported products that are for distribution in the Philippine market, if said importations were declared for private use and not for resale in their imported form then the exemption applies.

Granted that these declared products are found being distributed in the Philippine market, then the labeling requirements of the Consumer Act of the Philippines and related PNSs shall be enforced and necessary sanctions shall be applied.

Export Support

According to the Report by Secretariat, Philippines had been providing incentives (mainly tax) to selected activities.  Tax incentives provided by the Board of Investments (BOI) under the Omnibus Investment Code (OIC).  Tax incentives are available to producers of non-traditional exports and for activities that support exporters.  (Document:  WT/TPR/S/261, para 88 page 52)
Question 7

In regards to Philippines' policy which providing tax incentives to the selected activities.  Could Philippines further explain about this tax incentives scheme and how to ensure that the implementation of such tax incentives scheme would not violate the WTO Agreements.

Answer

The Philippines provides incentives to industries which contribute to the development goals of the country.  Given the limited size of the Philippine market, the government for decades has been encouraging domestic companies to increasingly participate in international trade.  It is our view that this will not only improve their economies of scale, thereby improving their competitiveness but also generate the much-needed foreign exchange for the government.  Incentives are no more than those provided by other economies to similar activities

Sanitary and phytosanitary measures

In the note of Secretariat, Imports of agricultural products, live animals, plants, fish, their products and by-products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.  An additional import permit is required for meat and meat products, fish and fish products, and for all agricultural products.  The Bureau of Animal Industry (BAI), the Bureau of Fisheries and Aquatic Resources (BFAR), and the Bureau of Plant Industry (BPI), all under the DA, issue these permits, generally taking into account only SPS regulations.  However, in some cases domestic supply is also considered.  For example, fish products may be imported only when certified by the DA as necessary to attain food security.  (Document : WT/TPR/S/261, para 53 page 45)

Question 8

Regarding to the Philippines import policy on agricultural products which use food security (domestic supply) as consideration to issue import permit, Indonesia would like to seek for further explanation regarding this policy.  As in the case of Sanitary and Phytosanitary Agreement (SPS), food security reason cannot be used as consideration for importation policy.  Fairly, SPS Agreement emphasis on scientific justification in importation policy.
Answer

The regulatory agencies of the Department of Agriculture issue SPS Import Clearances which are the basis of the importers' compliance with food safety and plant and animal health standards as required by the Philippine.  This is consistent with the SPS Agreement.
Since on April 2011 Indonesia has sent import protocol of Strawberry and give technical information needed by Philippines for import permit of Strawberry but until now Philippines has not issued the import permit.  (Document :  WT/TPR/S/261, para 53 page 45) 

Question 9

Regarding to this situation Indonesia kindly asks Philippines to explain the mechanism of import licensing for Strawberry and furthermore, what is the time frame under this policy to get an import license.

Answer

DA has responded to Indonesia's request for market access for strawberry and has provided the technical information required for the conduct of the Pest Risk Analysis (PRA) on April 2011.  The first step for market access is the conduct of PRA for strawberry by the Bureau of Plant (BPI)-Plant Quarantine Service (PQS).  At present, the BPI-PQS is still in the literature search and pest categorization phase of the PRA process.

However, there are a number of PRAs that are being conducted by the PRA Team which were submitted earlier than that of Indonesia.  The PRA Team of the BPI-PQS follows a "first come first serve" policy for the conduct of PRA.

III.
TRADE POLICIES BY SECTOR

Transport

The Civil Aeronautics Board (CAB), an attached agency of the Department of Transportation and Communications (DOTC), is responsible for licensing domestic and international airlines and regulating competition within the sector.  (Para 107, page 90)
Question 10

What if there is one domestic airlines opposing a foreign airlines application in the public hearing? Would the application be rejected?

Answer
Not necessarily.  All applications for Foreign Air Carrier's Permit  (FACP) or Certificates of Public Convenience and Necessity (CPCN), whether opposed or unopposed, are evaluated on the merits giving weight to reciprocity, financial capacity, safety record, ability to generate employment, bring in capital and/or raise tourism-related activities in the Philippines.

Question 11

Could the Philippines further explain regarding its regulation for the new entrant- airlines which is in the application process for operating to and or from Philippines? 

Answer

New entrant airlines can resort to the REGULAR application for an FACP/CPCN or for foreign airlines can apply by way of E.O.28/29 (a policy declaring the further liberalization of Philippine aviation to gateways outside Manila).

The Philippines imposes a 3% common Carriers Tax (CCT) and a 2.5% gross billings tax on carriers.  Tax reforms are being considered in Congress to reduce disincentives for long-haul carriers and thereby encourage tourism. (para 115, page 92)

Question 12

Does this tax also applied to foreign airliners?  If yes, Is there possibility to harmonize this tax regulation with Philippines partner's country in order to be applied reciprocally?

Answer

Yes, this is applied to foreign airlines.
Professional services

To practice as a lawyer in the Philippines, the Supreme Court Philippine Bar Examination must be passed.  In order to be a candidate for the bar examination, the academic requirements are:  a professional degree in law from a recognized law school in the Philippines or from a foreign law school that has been accredited by the Philippine Government (introduced in 2010), and a bachelor's degree (with academic credits in required subjects) from a recognized college or university in the Philippines or abroad.  Lawyers must be Filipino citizens and residents.  (Document:  WT/TPR/S/261, para 130 page 96)

Question 13

Could Philippines provide further explanation why foreign lawyers are not allowed to practice in the legal service market in Philippines?

Answer

The practice of law in the Philippines is regulated by the Supreme Court of the Philippines. 
CHILE

Secretariat Report (WT/TPR/S/261)

TRADE POLICIES AND PRACTICES BY MEASURE

(1)
Measures Directly Affecting Imports
(iii)
Tariffs, other duties, and taxes

(b)
Bound tariffs

Page 31 (Para. 17)

According to paragraph 17 of the Report by the Secretariat, the binding coverage is approximately 65 per cent.

Question 1
Is the Philippines considering increasing the number of bound tariff lines, particularly in the product groups in which there are no bound items?

Answer

The Philippines remains fully engaged in the Doha Round negotiations where binding levels and binding coverage are part of the negotiations.  

Government Report (WT/TPR/G/261)

II.
Domestic Reforms

(1) Structural Reforms

Energy Sector

Page 10 (Para. 31)

It is stated that in addition to Act No. 9367 on Biofuels, there are a number of incentives and benefits for investment in the biofuels industry.

Question 2

Could the Philippines please provide further information on the incentives and benefits granted to the biofuels industry?

Answer

In addition to the incentives under the Biofuels Act, benefits are also granted under Republic Act 9513 otherwise known as the Renewable Energy Law.
Additional Questions from Chile

Secretariat Report (WT/TPR/S/261)

Technical barriers to trade
(vi)
Standards and other technical requirements

(a)
Standards, technical requirements, and certification

The Bureau of Product Standards (BPS), a governmental body under the DTI, is responsible for developing and implementing Philippine National Standards (PNSs), and is the WTO‑TBT national inquiry point.
  BPS has been actively involved in establishing mutual recognition agreements within APEC and ASEAN, and at the bilateral level.  As a member of the International Organization for Standardization (ISO) and the International Electrotechnical Commission (IEC), BPS participates in the development of international standards.
Question 3

In the Philippines, does the same organization (the Bureau of Product Standards) develop technical regulations or is this, rather, the responsibility of each ministry and regulatory agency?  In the case of the latter, is there any internal coordination on the matter?

Answer

The Bureau of Product Standards is the principal agency responsible for the development, implementation and coordination of standardization activities in the Philippines.  However, some laws also provide other government agencies the mandate or authority to develop technical regulations in specific areas of competence.

Trade defence

Anti‑dumping and countervailing measures

According to paragraph 38 of Chapter III "Trade Policies and Practices by Measure", (1) "Measures Directly Affecting Imports", (v) "Contingency trade remedies", (a) "Anti‑dumping and countervailing measures", the anti‑dumping/countervailing legislation is administered by the Department of Trade and Industry (DTI) for non‑agricultural products, and the Department of Agriculture (DOA) for agricultural goods.

Question 4

Are the prerequisites for determining whether to apply provisional anti‑dumping and countervailing measures different for agricultural products and non‑agricultural products?

Answer

No - the requisites under the law for both provisional anti-dumping and countervailing measures are the same, whether the subject article is agricultural or non-agricultural.

According to paragraph 39 of Chapter III "Trade Policies and Practices by Measure", (1) "Measures Directly Affecting Imports", (v) "Contingency trade remedies", (a) "Anti‑dumping and countervailing measures", anti‑dumping/countervailing duties are effective for five years and may be extended.

Question 5

What is the maximum number of times that anti‑dumping and countervailing duties may be extended?

Answer

With reference to the maximum duration of the imposition of anti-dumping and countervailing duties, the Philippine Government adheres to and applies the standards of the WTO Agreements of ADA (Article 11) and ASCM (Article 21).

Safeguards
Paragraphs 43 and 44 of Chapter III "Trade Policies and Practices by Measure", (1) "Measures Directly Affecting Imports", (v) "Contingency trade remedies", (b) "Safeguard measures", state that, for agricultural products, the authorities may apply a quantitative restriction where increasing the tariff is considered insufficient to redress or prevent serious injury.

Question 6

Does this paragraph refer to the special agricultural safeguard (Article 5 of the Agreement on Agriculture)?

Answer

No. But this option has not been used as no general safeguard was imposed on agricultural goods during the years under review.

Question 7

Does it mean that in the first instance the tariff is increased and then, if this proves insufficient, a quantitative restriction is applied?

Answer

Yes but this option has not been used as no general safeguard was imposed on agricultural goods during the years under review.

Competition policy
According to paragraph 106 of Chapter III "Trade Policies and Practices by Measure", (3) "Measures Affecting Production and Trade", (ii) "Competition policy and price controls", the Philippine Development Plan 2011‑2016 recognizes the need to enact a competition law.

Question 8

When does the Philippines plan to enact and implement such a law?

Answer

A proposed comprehensive competition law is in various stages of the legislative process.

Question 9

According to the Secretariat Report, there is potential for conflict with other legislation.  What could be done to prevent such conflict?

Answer

Every effort is being made in the crafting of the legislation to ensure that potential conflict will be avoided.
Intellectual property
In document WT/TPR/S/261 we cannot find any reference to geographical indications or their protection in the Philippines.

Question 10

Could you provide this information, as well as information regarding the relationship between geographical indications and trademarks?

Answer

The Philippines protects GIs under the trademark system.  These can be protected as collective marks.  The Philippines is in the process of reviewing its regulations to include the registration of certification marks.  As part of the continuing efforts to improve its IP System, the Philippines is assessing the benefits of a sui generis system for the protection of GIs.

Regarding what is expressed in paragraph 126 in relation to enforcement and the reference to the National Committee on Intellectual Property Rights (NCIPR), specifically in regards to the Philippine National Police (PNP) and the Bureau of Customs (BOC):

Question 11

We would like to inquire if there is a specialized branch within the PNP or BOC dedicated solely to the enforcement of intellectual property rights.

Answer

All member-agencies of the National Committee on Intellectual Property Rights (NCIPR) have specialized units for intellectual property rights (IPR) enforcement.  Executive Order No 736 of 2008 established the NCIPR and mandated the creation of Intellectual Property Rights Unit (IPR Unit). 

The Philippine National Police (PNP) has a division under the CIDG (Criminal Investigation and Detection Group) called the AFCCD (Anti-Fraud and Commercial Crimes Division), which handles all commercial crimes, including but not limited to IP violations.  They are the enforcement arm which conduct raids and effect seizures.

The Bureau of Customs (BOC) has a unit called the IPU (Intellectual Property Unit) which has jurisdiction over IP violations, and they are responsible for border control measures such as seizure and detention of incoming goods.

Finally, on the same issue of enforcement, paragraph 128 establishes criminal and civil penalties and damages.

Question 12

In this sense, could the Philippines inform us of how these penalties equate to similar crimes or infractions to other types of property?

Answer

The penalties are comparable to those imposed on similar crimes or infractions to other types of property.

MEXICO
Question 1

Given that low investment is one of the key concerns identified in the Philippine Development Plan 2011‑2016 (Chapter 1, paragraph 5), and that, as stated in paragraph 16, the Philippines is performing "below potential", are any steps being taken to open up sectors such as agriculture, services and fisheries to foreign participation?

Answer

On agriculture and fisheries, there are no initiatives to ease the restrictions. The Philippines is actively engaged in the DDA services negotiations.

Question 2

According to paragraph 7, fiscal deficits and public debt pose one of the greatest risks to macro‑stability in the Philippines.  What policies are being implemented to rectify this situation?

Answer

Tax administration improvements, improved governance in procurement and project planning and implementation are major measures used to contain the fiscal deficit.  Strategic liability management has improved the profile of public debt.  Focus on fiscal consolidation has brought down the ratio of public debt to GDP.

Question3

While we welcome the fact that the Philippines does not apply export taxes to virtually any of the products in its tariff, we would like to know why non‑native logs are subject to an export tax of 20 per cent.

Answer

The 20% export tax on exported logs aims to augment the local log supply to address the needs of domestic wood processors.  Moreover, this is in line with the afforestation and reforestation activities throughout the country.

Question 4

According to paragraph 67, participation by foreigners in the government procurement regime remains restricted.  Are there any plans to open up this sector to foreign businesses?

Answer

Under the GPRA, foreigners may participate in public procurement subject to conditions stated in the law.  Whether to open this sector further to foreign business is a question of policy which is to be addressed by the legislative branch of government.

Also, Section 10 of the GPRA espouses competitive bidding as the primary mode of procurement by the government.  In support of the principle of competition, alternative forms of procurement may be resorted to in highly exceptional cases.

Question 5

While we recognize that there are several laws relating to competition policy and that the introduction of a general competition law would conflict with other legislation (paragraphs 104 and 106), we would like to know what measures have been taken to increase competition in the Philippine economy.

Answer

The Office for Competition, under the Department of Justice, was formally constituted in October 2011.  A Comprehensive Competition Law is currently being deliberated in Congress.

Question 6

Chapter IV, paragraph 4 states that all banking institutions (government and private) are now required to set aside 25 per cent of their funds for agriculture and fisheries credit.  Did the Philippines assess the potential for distortion in other sectors, such as manufacturing and services, and in consumer credit?

Answer

This requirement is based on a Republic Act which underwent extensive legislative deliberations.

Question 7

Paragraph 71 states that no entity can have a franchise in both telecommunications and broadcasting.  Which factors were taken into consideration when this restriction was imposed?

Answer

The restriction is provided under Republic Act 7925 (Public Telecom Policy Act of 1995) as well as Executive Order 436 (Policy guidelines to govern the operations of cable TV or CATV in the Philippines).  The Philippine Constitution also reserves broadcast services to Filipino citizens (i.e., 100% Filipino).  Telecommunications is essential to the economic development, integrity, and security of the Philippines, and as such shall be developed and administered to safeguard, enrich, and strengthen the economic, cultural, social, and political fabric of the Philippines.  

Additional Questions by Mexico - Set II

Intellectual property

Question 8

What is the term of protection of copyright and related rights in the Philippines?

Answer

For literary and artistic works in general, term of protection is life of the author plus fifty (50) years after his death.  In case of works of joint authorship, life of the last surviving author plus 50 years after his death.  For anonymous or pseudonymous works, 50 years from the date on which the work was first lawfully published;  if not published, 50 years from the making of the work.  For works of applied art, twenty-five (25) years from the date of making.  For photographic works and audiovisual works, 50 years from publication or making.

Question 9

Does the Intellectual Property Code provide for restrictions and exceptions in favour of persons with disabilities?  If so, what are the main restrictions and exceptions?

Answer

No.  However, an exception for visually-impaired/blind persons is contained in bills that would amend the IP Code, particularly the copyright law.

Question 10

Does the Intellectual Property Code or any other legislation contain any provisions on legal protection and legal remedies against the circumvention of technological protection measures and against the removal or alteration of electronic rights management information?

Answer

Sec. 33 of the Electronic Commerce Act of 2000 (R.A. No. 8792) provides penalties for "hacking"and "piracy", which are defined therein.

Question 11

Does the Intellectual Property Code contain provisions on the liability of Internet service providers?

Answer

No.  Likewise, this provision (on secondary liability, though not specifically naming ISPs), is also contained in the said pending bills.

Question 12

How many collective management societies or bodies are there in the Philippines and which branches of copyright or related rights do they cover?

Answer

There are five (5) existing CMOs in the Philippines.  They are:  Filipino Society of Composers, Authors and Publishers (FILSCAP), for music composers;  Filipinas Copyright Licensing Society (FILCOLS), for book authors and publishers;  Filipino Visual Arts and Design Rights Organization (FILVADRO), painters, sculptors and other visual artists;  Music and Video Performance, Inc. (MVP), for phonogram producers;  Performance Rights Society of the Philippines, for performers.

Question 13

Who is responsible for establishing royalty payment rates in the Philippines?

Answer

There is no provision of law fixing royalty rates as these are subject to contractual stipulations.  However, there are rates and practices observed by certain industries.

Question 14

What is the maximum penalty applied by the Government of the Philippines for copyright infringements?
Answer

Six (6) years and one (1) day to nine (9) years plus a fine ranging from five hundred thousand pesos (P 500,000) to one million five hundred thousand pesos (P 1,500,000).

Question 15

Does the Government of the Philippines plan to accede, at some point, to the Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms and the Convention Relating to the Distribution of Programme‑Carrying Signals Transmitted by Satellite?

Answer

There are no plans as of to date.

Government procurement

Question 16

Could you please clarify whether the Government Procurement Reform Act (GPRA) mentioned in paragraph 61 of the Report by the Secretariat also covers procurement by sub‑federal entities?

Answer

Yes. 

Question 17

What entities or ministries make up the Government Procurement Policy Board and the Procurement Transparency Board mentioned in paragraph 62 of the Report by the Secretariat?

Answer

The GPPB is composed of the Secretaries of DBM, NEDA, DPWH, DOF, DTI, DOH, DND, DepED, DILG, DOST, DOTC, DOE and a representative from the private sector appointed by the President upon recommendation of the GPPB.

The PTB is composed of the GPPB, the Presidential Anti Graft Commission, NEDA, DOJ, DBM, DILG, and 5 NGOs/CSOs duly designated by the network of CSOs involved in training procurement observers and/or procurement reforms.

Question 18
What are the purposes of the Procurement Service‑Department of Budget and Management (PS‑DBM) mentioned in paragraph 62 of the Report by the Secretariat?

Answer

It is the focal point for the procurement of common-use supplies by all government agencies so that such procurement is done in the most economical and efficient manner, by purchasing directly from reliable sources in economic lot sizes, by observing optimum specifications and by making prompt payment.

Question 19

Could you please provide further information on the administrative anti‑corruption provisions ‑ including the penalty procedures ‑ mentioned in paragraph 62 of the Secretariat Report?

Answer

The administrative anti-corruption provisions found in the GPRA and its IRR carry the penalty of suspension of the erring bidder by the head of the procuring entity, subject to the authority delegated to the BAC. 

Question 20

In connection with the information provided in paragraph 62, have the administrative anti‑corruption provisions already been applied in the Philippine government procurement system, and if so, what progress has their implementation achieved?

Answer

Yes, the provisions have been applied and have mitigated corrupt practices in the area of procurement.

Question 21

With respect to the Philippine procurement system referred to in paragraph 62 of the Secretariat Report, Mexico would like to know the procedure used to procure goods or merchandise (consolidated procurement;  procurement by entities/agencies;  procurement through framework agreements, or some other type of process) and the benefits derived from its use.

Answer

The procedure depends on the method adopted by the procuring entity.  Generally, they must adopt competitive bidding and only in exceptional circumstances are alternative methods (example given: limited source bidding, repeat order, negotiated procurement) allowed.  Competitive bidding consists of advertisement, pre-bid conference, eligibility screening, receipt and opening of bids, evaluation of bids, post-qualification and contract award.

The use of competitive bidding as a general rule ensures that proponents offer the most beneficial terms to the government. 

Question 22

Could you please provide further detail on the information available from the Philippine Government Electronic Procurement System bulletin board?

Answer

It contains the following information: procurement opportunities (invitation to bid for goods and infrastructure projects or the request for expression of interest for consulting services), results of bidding, notices, awards and reasons for award and other procurement/related information. PhilGEPS website:  www.philgeps.net.

Question 23

Who attends the pre‑procurement conferences mentioned in paragraph 63 of the Secretariat Report?

Answer

The bids and awards committee (BAC), BAC Secretariat/Procuring Unit, representatives of the project management unit or end-user units, members of the technical working group and consultants, and other officials concerned.

Question 24

Regarding paragraph 65 of the Secretariat Report, when is competitive bidding used and when are alternative procurement methods used?

Answer 

Under the GPRA, the default mode is competitive bidding. Resort to alternative method is conditioned upon the following:  A. whenever the grounds justifying the alternative method are present (as provided for in the GPRA and its IRR);  B. to promote economy and efficiency; C. the determination on whether such grounds exist rests primarily with the procuring entity and its BAC.

Question 25

Regarding the eligibility criteria for the participation of foreigners in government procurement listed in paragraph 66 of the Secretariat Report, are they cumulative?  In other words must they occur simultaneously?
Answer

The GPRA provides that foreigners may participate in public bidding under any of the stated circumstances subject to eligibility requirements and equity limitations.

Question 26

Do foreigners have the possibility of participating in government procurement of services?

Answer

Foreigners are allowed to participate in the procurement of services in the event Filipino consultants do not have sufficient expertise and capability to render the services required under the project as determined by the head of the procuring entity, subject to the following qualifications:  A. must be registered with the Securities and Exchange Commission and/or any agency registered by the laws of the Philippines;  and B. when the types and fields of consulting services in which the foreign consultant wishes to engage involve the practice of regulated professions, the foreign consultant must be authorized by the authorized by the appropriate Philippine professional regulatory body to engage in the practice of those professions and allied professions.

Question 27

Regarding the information in paragraph 67 of the Report by the Secretariat, are there any State enterprises or sensitive sectors for which the Government of the Philippines has established preferential government procurement provisions?

Answer

There are no state enterprises or sensitive sectors that enjoy a fixed preference. Preference is subject to the Philippine Constitution and existing legislation.
Additional Questions by Mexico- Set III

WTO Secretariat Report

II.
TRADE AND INVESTMENT REGIMES

(3)
Foreign Investment Regime and Business Framework

Question 28
In paragraph 18 it is mentioned that in spite of the Government's concern about the Philippines suboptimal record of attracting investment, compared with other ASEAN countries, and its determination to change this situation, there remain extensive constitutional and statutory limitations on foreign investment.  Mexico would like to know if the Philippines has any plans to increase foreign investment participation.

Answer

The Philippine Government, through all concerned agencies, continues to initiate reforms and programs with the end view of ensuring that the country remains as a competitive investment destination.
Question 29
In paragraph 23 it is indicated that for activities not included in the Foreign Investment Negative List (FINL), full foreign ownership is permitted, including foreign investment in export enterprises (those which export 60 per cent or more of their output).  We would like to know if the foreign investors receive the same treatment than nationals and the existing provisions of investment protection for foreign investors, especially for those from countries that the Philippines does not have Bilateral Investment Treaties.

Answer

All investors and enterprises are entitled to the basic rights and guarantees provided in the Philippine Constitution such as right to repatriation of investments, right to remittance of earnings, right to foreign loans and contracts, right to freedom from expropriation, and right to non-requisition of investment.

Question 30
In paragraph 27 it is said that the bilateral investment agreements of the Philippines contain provisions on investor‑State dispute settlement.  The investor has the option to submit the dispute through the Philippines national court system or to an international arbitration body.  We would wish to know if those agreements include provisions to grant national treatment to the foreign investors.

Answer

The Philippine bilateral investment treaties include provisions on national treatment.

Question 31
In paragraph 30 it is mentioned that initiatives over the review period to improve the climate for business and investment in the Philippines include a programme of public‑private partnerships (PPP) launched by the new Government in 2010 to encourage private investments, inter alia, in major infrastructure initiatives.  Mexico would like to know if those initiatives have had impact in the attraction of foreign investment.

Answer

The current administration has made PPP a flagship program of the government to facilitate infrastructure and development projects in the country.  It is still too early to assess the effectiveness of the PPP program.
III.
TRADE POLICIES AND PRACTICES BY MEASURE
(1)
Measures Directly Affecting Imports
(g)
Other duties, fees, and taxes

According to paragraph 26, excise taxes are levied on alcohol products, automobiles, jewellery, minerals, perfumes, cigarettes, and petroleum (Table AIII.3).  Despite efforts to reform the excise tax regime, few changes have been achieved since 1999.  In late 2011, excise tax rates on tobacco and alcohol products were increased.  Imported distilled spirits are subject to higher excise taxes than those produced domestically.  In March 2010, the United States requested the establishment of a WTO panel on "Philippines‑Taxes on Distilled Spirits" (Chapter II(2)(i)).

Question 32
What is the purpose of levying a special tax on these products?

Answer

These taxes are being imposed on "essential, luxury and socially-proscribed goods and services".  

(2)
Measures Directly Affecting Exports

(b)
Duty and tax concessions

According to paragraph 87, the Motor Vehicle Development Programme (MVPD), under Executive Order No. 156 of 2002, provided, inter alia, for the removal by 30 June 2003 of export‑balancing and local‑content requirements.  In June 2010, under Executive Order No. 877‑A, the MVDP was revised, inter alia, to promote domestic automobile production, spur exports, and make the Philippines a regional hub for auto parts and components.  Some of the key features of the new MVPD are:  (i) favours local completely knocked‑down (CKD) auto parts and components against imports;  (ii) tightens the rules on imports of used engines, which in the past were freely importable;  (iii) continues the prohibition on imports of used motor vehicles;  (iv) takes advantage of regional trade agreements;  (v) creates the Motor Vehicle Industry Council;  and (vi) establishes an industry fund to promote R&D and upgrading of equipment and facilities.  The new MVPD will enter into force after adoption of the implementing rules and regulations.

Question 33
Question from MEXICO.  Mexico would like to know how points (i), (ii) and (iii) of the MVDP ‑ which was revised in 2010 to promote domestic automobile production, spur exports, and make the Philippines a regional hub for auto parts and components ‑ work, as they clearly favour domestic production while imposing harsher import restrictions.

Answer

EO 877-A has not been implemented. 

(3)
Measures Affecting Production and Trade

(i)
Incentives

According to paragraph 96, the Philippines has a long history of providing incentives (mainly tax) to selected activities.  The main strategy has been to channel investments into sectors considered desirable for meeting key objectives, such as generating exports and employment.  Thus, the incentive system attempts to direct investments into eligible priority areas, a form of selective government intervention.
Question 34
What are the incentives, and which sectors is the Government supporting to generate exports?

Answer

The Philippines provides fiscal and non-fiscal incentives to industries which contribute to the development goals of the country. 

Technical Barriers to Trade

Question 35
To what extent have technical standards for consumer product safety been developed?

Answer

The Philippines has developed technical standards for consumer safety which are mostly for electrical and electronic products.

Question 36
If technical standards for consumer product safety have been developed, are they aligned to international standards?  If not, what are the main reasons?  Do Philippine standards have higher or stricter requirements than international standards?

Answer

Yes.  The Philippine National Standards are aligned with the International Electro-technical Commission (IEC).

Question 37
The Trade Policy Review mentions that Philippine National Standards (PNSs) are voluntary, unless declared mandatory through Department Administrative Orders (DAO).  If this is so, are technical standards for consumer product safety mandatory or voluntary?

Answer

There are safety standards that are covered by the mandatory certification.

Question 38
What specific measures have the relevant authorities taken to prevent the importation of products that may pose a risk to consumer safety and/or health?

Answer

The Bureau of Product Standards is implementing certification schemes (use of Import Commodity Clearances or ICCs) for products under mandatory certification which the Philippine importers are required to comply with.  

Question 39
The aforementioned document says that the Philippines's Bureau of Product Standards (BPS) implements a maintenance scheme for its safety marks by regularly monitoring and conducting surveillance audits of products.  What criterion is used to determine which products will be audited?  Are audits based on any statistical data and/or complaints from consumers?

Answer

All Philippine Standards Quality Mark license holders are audited regularly by the BPS.  In case of consumer complaints, the BPS could conduct an audit if necessary.  These audits are based on the criteria of the relevant Philippine National Standards.  

Question 40
How do authorities ensure that product labels comply with the Consumer Act?  In other words, does any authority conduct inspections of product labelling and business information?

Answer

DTI conducts market monitoring and enforcement activities either on its own or based on consumer complaints.

Question 41
According to the Organization for Economic Cooperation and Development (OECD), public policies on consumers and competition are interrelated, highly interdependent and have the same objective, which is to improve market functioning, thus improving economic performance, while they promote consumer well‑being.  What impact has the consumer policy in the Philippines had in the absence of a specific law on competition?

Answer

To date no study has been done on the impact of the consumer policy of the Philippines in the absence of a specific law on competition.

IV.
TRADE POLICIES BY SECTOR

(3)
Services

(ii)
Financial Services
Question 42
In paragraph 52 it is said that except for cooperatives, whose ownership is limited to Filipino citizens, there are no restrictions on the type of bank that foreigners may invest in and foreign banks are permitted to perform the same functions, enjoy the same privileges, and are subject to the same limitations as imposed on domestic banks of the same category.  We would like to know what requirements foreign banks need to operate in the Philippines.

Answer

Foreign banks interested to gain market access in the Philippines may enter through the investment of up to 60% of the voting stock of an existing domestic bank.  In approving the entry of foreign banks, the BSP considers a number of factors such as geographic representation and complementation, bank's demonstrated capacity, global reputation and stability, and the bank's willingness to fully share their technology.  Please refer to http://www.bsp.gov.ph/regulations/ guidelines.asp on the Guidelines on the Establishment of Banks.

(3)
Services

(iii)
Telecommunications
Question 43

In paragraph 68 it is mentioned that Telecoms services are regarded as a public utility and foreign equity in telecoms companies (both public (i.e. basic) and value added) is limited constitutionally to 40 per cent.  Foreigners may not become executives or managers of telecoms firms and the number of foreign directors must be proportionate to the firm's aggregate share of foreign capital.  The authorities indicated that, according to a Department of Justice opinion, if the service is not provided directly to consumers or the public, then the 40 per cent limit does not apply.  Could the Philippines tell us, in this case, what would be the limit to foreign equity in telecoms companies.

Answer

Telecom companies are considered public utilities and thus covered by the 40% foreign equity restriction.  For clarity the DOJ opinion cited in the report states that a value added service (VAS) provider will only become a public utility if it holds itself out to whoever may wish to avail of its services.  On the other hand, a VAS provider cannot be regarded as a public utility if it extends its services to a particular telecoms company covered by a private contract.

(3)
Services

(v)
Tourism
Question 44
In paragraphs 123 and 124 it is indicated that the tourism sector is considered to be central to the Philippines social and economic development.  In the Goals and Growth Strategies of the Department of Tourism 2010‑2016, the Government's objective is to double tourist arrivals by 2016, and create a substantial number of jobs.  Notwithstanding the importance the Government attaches to growth, significant market access and barriers to foreign investment remain in the tourism sector.  Mexico would like to know if the Goals and Growth Strategies of the Department of Tourism foresee to reduce the barriers to foreign investment.

Answer

The National Tourism Development Plan 2011-2016 identified as one of the strategic directions the need to improve market access, connectivity, and destination infrastructure to promote the competitiveness of the tourism sector.  The Department of Tourism is closely working with Congress and the relevant government agencies on reforms in the tourism sector.  

Question 45
The Government provides a number of incentives for investments in tourist facilities, including the allocation of public land on 49‑year leases, the provision of water and electricity at low rates, tax exemptions on imported goods, as well as exemptions from VAT and other taxes on purchases of local products.  Many tourism projects are being contemplated as public‑private‑sector partnerships, constructed on a build‑operate‑transfer or similar basis.  We would like to know if the aforementioned incentives for investment in tourist facilities are offered to companies with foreign capital.

Answer

Incentives are available to qualified investors in tourism-enterprise zones pursuant to Republic Act No. 9593 or the Tourism Act as well as those outside the tourism zones under the Investments Priorities Plan.

(3)
Services
(vi)
Professional Services
Question 46
In paragraph 130 it is said that the Philippines Professional Regulation Commission (PRC) has responsibility for regulating and licensing 46 professions, which it does through its sector‑specific Professional Regulatory Boards (PRBs) and the respective profession‑specific laws.  We would like to know the possibilities that a foreigner has to provide its services in architecture and engineering professions.

Answer

The Constitution restricts the practice of professions to Filipino citizens save in cases prescribed by law.  However, the Professional Regulatory Commission Modernization Act provides that the Commission  may upon recommendation of the Professional Board concerned authorize the issuance of a Certificate of Registration/License or a Special Temporary Permit for individuals who desire to practice their professions in the country under reciprocity and other international agreements: consultants in foreign-funded, joint-venture, or foreign assisted project for the Government, employees of Philippine or foreign private firms or institutions pursuant to law, or health professionals engaged in humanitarian missions for a limited period of time.  Engineers and architects may be allowed to provide services under the respective professional regulatory laws.

Question 47
In paragraph 131 it is mentioned that under the Constitution (Article XII (Section 14)), and as outlined in the Eighth Regular Foreign Investment Negative List, the practice of all professions in the Philippines is limited to Filipino citizens, except in cases prescribed by law.  However, Article 40 of the Labour Code provides that non‑resident aliens may be admitted to the Philippines to supply a service after it has been determined that a competent and willing Filipino is not available at the time of application.  We would wish to know which are the most frequent professions in this case.

Answer

The most frequent would be health professionals for humanitarian missions,  engineers and architects for construction and other infrastructure projects. 
IV.
TRADE POLICIES BY SECTOR

(3)
Services

Construction
Question 48
In the Turkish construction sector, no licence is required to operate a construction company, except for construction licences granted by the Ministry of Environment and Urbanism for on-going construction projects subject to Law No. 2886.  Please describe the foreign investment regime for companies in this sector.

Answer

As provided in the current FINL, foreign equity is allowed up to 25% for contracts for the construction and repair of locally-funded public works except for infrastructure/development projects covered in Republic Act No. 7718 where 40% equity is allowed, and projects which are foreign funded or assisted and required to undergo international competitive bidding (Section 2a of R.A. 7718).

In addition, 25% foreign equity is allowed for contracts for the construction of defense-related structures (Section 1 of C.A. 541).
Additional Questions from Mexico - Set IV
Sanitary and Phytosanitary Measures

Paragraph 53 ‑ Imports of agricultural products, live animals, plants, fish, their products and by‑products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.

Question 49
What are the inspection procedures and what are the acceptance or rejection criteria?

Answer

The respective import procedures including inspection and criteria for acceptance or rejection are contained in various regulations which can be provided upon request from the Philippines SPS Enquiry Point.
Paragraph 53 ‑ An additional import permit is required for meat and meat products, fish and fish products, and for all agricultural products.  The Bureau of Animal Industry (BAI), the Bureau of Fisheries and Aquatic Resources (BFAR), and the Bureau of Plant Industry (BPI), all under the DA, issue these permits, generally taking into account only SPS regulations.  However, in some cases domestic supply is also considered.  For example, fish products may be imported only when certified by the DA as necessary to attain food security.  Packaged food imports may be confiscated unless registered with the Food and Drug Administration (FDA).

Question 50
So the sanitary or phytosanitary certificate from the country of origin would not be valid for the mentioned products?  What sanitary and phytosanitary standards are taken into account?  What is the influence of domestic supply?  What is the FDA's involvement in the case of packaged food?

Answer

The Philippines has no additional documentary requirement from the country of origin other than a SPS or Health Certificate. 

The FDA regulates the safety and quality of packaged/processed food.

Paragraph 56 ‑ Imports of fish products are highly regulated;  if allowed, each shipment requires a permit or license issued by the BFAR.  Fish imports are subject to a physical examination and microbiological analysis upon arrival.  If deemed safe, a Fishery Sanitary and Phytosanitary Certificate is issued to release imports.
  Imports of live exotic species and live shrimp and prawn are restricted on the basis of an import risk analysis.
  In 2007, the import restriction on pacific white shrimp was lifted from certified breeding facilities;  and, in 2009, the import restriction on broodstock and post‑larvae of specific pathogen free/specific pathogen resistant black tiger shrimp was also removed.

Question 51
What requirements and criteria do fish products have to meet in order to be deemed safe?

Answer

The requirements and criteria for food safety of fish are contained in various regulations which can be provided upon request from the Philippines SPS Enquiry Point.

Paragraph 57 ‑ Plants and plant products to be used as food, feed or processing may be imported only after approval by the BPI;  requirements vary by product.  Some products require only an SPS certificate while others are also subject to inspection and verification upon arrival.

Question 52
Once again, what happens to the documents from the country of origin?

Answer

The documents from the country of origin accompany the shipment and are required at the port of entry for the release of the consignment.

Paragraph 59 ‑ Prohibited/restricted fruits, vegetables, plants, and plant products are listed in Tables AIII.4 and AIII.5.

For Mexico, the listed products include "fresh fruit, limes, guava, mangos, oranges, peaches and plums" owing to the Mexican Fruit Fly (Anastrepha ludens).  There is no reference to safety issues.

PERU
Question 1

Do the charges for registration and renewing registration with the Bureau of Customs not constitute a practice that raises costs and affects trade facilitation?  In any event, what additional benefits does such registration bring?

Answer

The Tariff and Customs Code of the Philippines authorized BOC to collect reasonable fees and charges commensurate to the cost of service rendered.  Registration is mandatory for the importers and exporters to gain access to the electronic processes of BOC.

In addition, it is one of the risk management tools being used by the BOC in order to ensure that only legitimate importers conduct business.

Question 2

In addition to registering trademark rights in the IPO, these rights are also registered with the Bureau of Customs as a requirement for applying measures at the border.  Is information shared with the IPO electronically to replace such registration?

Answer

The BOC has a separate record of IP holders and is different from the registration at the IPO. However, the IP Holder, as a requirement, should first be registered at the IPO before its recordation may be accepted at the BOC.  In that case, the information at the IPO is being consulted by the BOC, but does not replace the registration thereat.  The recordation at the BOC serves as a continuing complaint in behalf of the IP owners, in order for the BOC to cause the apprehension/seizure of fake articles infringing pertaining to the registered IP owner's intellectual property right.

Question 3

Does the Philippines Bureau of Customs use the reasonable doubt mechanism - provided by Decision 6.1 of the Customs Valuation Committee - in the course of customs clearance or during subsequent control?  To what percentage of its imports subject to the reasonable doubt procedure does the transaction value method not apply and the other valuation methods provided in the WTO Customs Valuation Agreement are applied instead?

Answer

Yes, the BOC uses the reasonable doubt mechanism.
There is no data as to the percentage of imports being subjected to reasonable doubt mechanism.

Question 4

Does the Philippines apply the advance ruling mechanism?  If the answer is in the affirmative, for how long has the mechanism been applied and what customs matters are likely to be the subject of an advance ruling in the Philippines?

Answer

The Philippines has advance rulings on tariff classification.  The BOC is now preparing a regulation to implement advance rulings on Rules of Origin and Valuation in order to be compliant with RKC and ASEAN FTA agreements.

In addition, advance ruling as to value is provided under Section 1313 of the TCCP.

COLOMBIA
Report by the Secretariat
According to Section I Economic Environment, (3) Trade Performance and Investment, paragraph 14, in 2010 the Philippines exported services classified under "other business services" (e.g. professional and technical services, and other miscellaneous business) followed by travel, computer and information, and transportation.

Question 1

Please elaborate on the classification of "business services" and the impact of the exports of those services on the national economy.

Answer

The classification used for "other business services" is consistent with the BOP and international investment position manual (BPM6) of the IMF. Bulk of the exports in this category is comprised of outsourcing services wherein the Philippines has established itself as one of the service providers. From 2006-2010, the sector contributed an average of 4-5% in annual GDP, and was the largest private sector new-job creator at 300,000 direct and up to 700,000 – 1,000,000 indirect jobs.
According to (ii) foreign direct investment, paragraph 16, the Philippines is ranked as performing "below potential" in attracting inward FDI (i.e. has high FDI potential but low FDI performance).

Question 2

How has the Philippines' potential to attract foreign direct investment been calculated?  Why does the Philippines perform below potential in this respect?

Answer

The Philippines competes with other foreign investment destination leveraging on its competitiveness in areas such as in human resource, natural resources, strategic location, etc.  Given these advantages, the country continues to attract significant levels of investments.

III.
TRADE POLICIES AND PRACTICES BY MEASURE
(1)
Measures Directly Affecting Imports
(iv)
Import prohibitions, restrictions, licensing, and quotas

Paragraph 31 on page 38 of the Secretariat Report states that "[t]he Philippines' licencing system remains complex, and fees vary by product and are collected by the agency granting the licence.  There are non‑automatic, automatic, and special licencing systems.  Under the non‑automatic licensing system, only persons, firms, and institutions registered as bona fide importers, domestic users, breeders, producers, traders, etc. are eligible to apply for licences;  only the Government or its entities/agencies may import certain products (e.g. rice, which is largely State‑traded (Chapter IV(1)(i)))."
Question 3

What are the criteria used to define "bona fide importers"?

Question 4

Do these criteria differ according to whether the user is a producer, a trader or a government entity?  If so, what are the differences in the eligibility criteria for licences?

Answer (Question Nos. 3 And 4)

The criteria will depend on the product and the rules of the concerned government agencies.
(vi)
Standards and other technical requirements

Sanitary and phytosanitary measures

According to paragraph 53 on page 45 of the Secretariat Report "[i]mports of agricultural products, live animals, plants, fish, their products and by‑products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.  An additional import permit is required for meat and meat products, fish and fish products, and for all agricultural products.  The Bureau of Animal Industry (BAI), the Bureau of Fisheries and Aquatic Resources (BFAR), and the Bureau of Plant Industry (BPI), all under the DA, issue these permits, generally taking into account only SPS regulations.  However, in some cases domestic supply is also considered.  For example, fish products may be imported only when certified by the DA as necessary to attain food security.  Packaged food imports may be confiscated unless registered with the Food and Drug Administration (FDA)."
Question 5

Could the Philippines provide examples of agricultural products which, in addition to being subjected to sanitary and phytosanitary requirements, have seen their imports restricted for reasons of domestic supply?  Have there been any other reasons for prohibiting their importation?

Answer

For reasons of supply and use, the Philippines imposes import restrictions on rice.
(2)
Measures Directly Affecting Exports
Paragraph 20 on page 32 of the Secretariat Report states that "[t]ariff quotas, ranging from 30‑50 per cent (in‑quota rates) and 35‑65 per cent (out‑of‑quota rates), have remained relatively stable during the period under review (Table AIII.2).  Cane and sugar beet lines have the highest rates, both in‑quota (50 per cent) and out‑of-quota (65 per cent), followed by rice.  However, several are inoperative following the lowering of the out‑of‑quota rate to equal the in‑quota rate.  The system for administering tariff quotas still seems complex (section (v) below), and this may deter imports.  A substantial number of tariff quotas are regularly unfilled;  more recently there have been no tariff‑quota imports of sugar and potatoes, while utilization for coffee and corn (maize) has been less than three quarters."
Question 6

We would be grateful if the Government of the Philippines could provide detailed information in addition to what it has reported in the notifications on the system for administering tariff quotas allocated for agricultural products during the period under review.

Answer

The manner by which the tariff quotas are allocated as described in WTO document G/AG/N/PHL/13 has not been amended.

(iii)
Minimum export prices

Paragraph 78 on page 50 of the Secretariat Report states that "[m]inimum export prices continue to apply for rice and corn;  according to the authorities, they are generally based on world prices.  Minimum export prices could have similar economic effects to export taxes."
Question 7

What methodology is used to set these prices?

Answer

The Philippines is not exporting rice and corn in commercial quantities and therefore does not impose minimum export prices for these products.

IV.
TRADE POLICIES BY SECTOR

Paragraph 3 on page 65 of the Secretariat Report states that the Philippines Development Plan 2011‑2016 proposes goals and strategies to address, inter alia, the significant financial losses resulting from government intervention in the rice sector.

Question 8

Could the Philippines please provide us with some information on the programmes implemented for the rice sector?

Answer

The Food Staples Self-Sufficiency Program (FSSP) 2011-2016 aims to achieve self-sufficiency in food staples towards ensuring food security.  This will be achieved by:  (1) Raising productivity and competitiveness by, among others, accelerating the expansion of irrigation services, ensuring adoption of suitable high-quality seeds, fertilizer and other integrated crop management systems, sustaining research and development, promoting mechanization, and enhancing delivery of extension services;  (2) Improving access to credit and crop insurance;  and (3) Managing food staples consumption (e.g. waste reduction, alternative staples).

Paragraph 4 on page 66 states that the Agri‑Agra Reform Credit Act (2009) requires all banking institutions to set aside 10 per cent of their loans for beneficiaries undertaking certain activities.
Question 9

What are the criteria used to define the activities that receive 10 per cent of the loans for agriculture?  What products have benefited from these loans and under what conditions?

Answer

The 10% credit quota for agrarian reform should benefit agrarian reform beneficiaries (ARBs) – farmers granted agricultural lands by the government – through loans for agricultural and agrarian reform purposes.  Please refer to RA 10000 or the Agri-Agra Reform Credit Act and its Implementing Rules and Regulations.
Question 10

We would appreciate further details on these modes of financing, including interest rates, guarantees and other financial conditions.

Answer

The Agro-Industry Modernization Credit and Financing Program (AMCFP) offers the following modes of financing:
(1) Wholesaler-Retailer Mode of Credit Delivery.  The AMCFP design and implementing guidelines adopted the "wholesaler retailer" mode of credit delivery wherein government financing institutions (GFIs) serve as wholesaler of government credit funds, providing loans to private rural financial institutions such as rural banks, cooperative banks, viable cooperatives and NGOs.  In turn these rural financial institutions act as retailers and lend to end-borrowers composed of small farmers and fisherfolk.  Wholesalers assume 100% of the risk and are therefore responsible for evaluating and accrediting eligible financing institutions as retailers.  They are allowed to use their existing accreditation and eligibility criteria in screening and evaluating potential retailers.  On the other hand, retailers are tasked to screen potential farmer and fisherfolk borrowers according to their set of criteria and take full responsibility over the financial transactions and decisions in channeling the AMCFP funds to the intended clientele/borrowers.  Interest rates are market-based, meaning wholesalers and retailers are allowed to charge interest that will cover their lending costs plus a reasonable spread.  There are currently two (2) AMCFP facilities being implemented using the wholesaler-retailer mode of credit delivery, namely:  (i) the Agri-Fishery Microfinance Program (AMP) in partnership with the People's Credit and Finance Corporation (PCFC), and (ii) the Cooperatives Agricultural Lending Program (CALP) with the Development Bank of the Philippines;  and
(2) Depository Mode of Credit Delivery.  To complement the wholesaler-retailer scheme of the AMCFP, ACPC developed the Cooperative Banks Agricultural Lending Program (CBAP) which was launched in September 2011.  This new program employs a depository mode of credit delivery wherein special time deposits (STDs) are placed directly in partner cooperative banks, eliminating the need for a wholesaler, resulting in lower pass-on rates to small farmers and fisherfolk.  CBAP aims to provide stable, low-cost funding support to cooperative banks that have demonstrated capacity to continually provide appropriate and incremental agricultural loans to small farmers and fisherfolk.  This support shall be in the form of STDs, which will have a one-year maturity with a maximum interest of 3% per annum.  Meanwhile, eligible borrowers shall be charged pass-on rates of not more than 15% per annum, for either agricultural production or microfinance loans.  With an initial funding of P400 million sourced from the AMCFP, CBAP is implemented in areas where participating cooperative banks operate.  Priority commodities financed under the program are rice, corn, high value commercial crops, fishery and other commodities prioritized by the DA.
Paragraph 5 on page 66 states that "[t]he National Food Authority (NFA) buys rice and corn from domestic producers.  It has the exclusive authority to import and export rice, although the private sector is increasingly involved (see below).  When there is a shortfall in the market, the NFA may be instructed by the President (through the issuance of an executive order) to import sugar and corn to stabilize prices.  It also issues export permits for corn when domestic consumption has been fulfilled.  The Government, as part of efforts to trim the national budgetary deficit, has been looking at how to restructure, streamline or privatize certain activities of the NFA.  As at November 2011, three bills were being considered in Congress, relating to changing is its powers, functions, and status."
Question 11

Could the Government of the Philippines please provide further information on the scope of the restructuring of the NFA?

Answer

In 2008, NFA implemented a Rationalization Program pursuant to Executive Order No. 366 aimed at rationalizing the operations of the Agency.  Among the significant operations reforms implemented under EO 366 and the NFA leadership are: 

(1) Various special programs requiring extensive funding were discontinued such as the Rolling Stores, participation in the Food for School Program of DSWD and some others;

(2) Procurement and distribution strategies were streamlined such that the Agency acts only as Buyer (palay) of and Seller (rice) of last resort.  This means that the Agency, as much as possible, will not directly compete with private grains traders but will let market forces work. Moreover, selling price for NFA rice were also adjusted to near-market levels to reduce losses;  and

(3) The private sector (including the farmers) were given expanded participation in rice importation activities under the Public Private Partnership (PPP) program of the administration.  Under such scheme, scarce government funds will not anymore be used to pay for the country's rice imports as it will now be the private sector who finances the activity.  In exchange, they will have to pay the government a service fee (SF).  Worth mentioning is that last year, more than a billion Pesos went to government coffers from SF payments.

Question 12

We would also appreciate information on the price support programme for rice producers and on the methodology used to determine the quantities and values involved over the past year.

Answer

The farm price stabilization support program for producers involves procurement only from small farmers and their cooperatives and transparency measures such as posting in the NFA website, in compliance with the Magna Carta for Small Farmers.  Palay (paddy) procurement is done at government support prices.

Question 13

How are the maximum allocation for a particular rice importer and the percentage of the quota set aside for farmers' organizations determined?

Answer

The minimum/maximum allocation per importer is determined through consultations with concerned parties including farmers' cooperatives/organizations.

Paragraph 22 on page 70 of the Secretariat Report states that "[a]s reported in the Philippines' previous TPR, the Sugar Regulatory Administration (SRA), an "attached agency" of the Department of Agriculture, manages sugar production and supply, through the "quedan syste"'.  In addition to NFA's occasional role in importing sugar, SRA‑registered international sugar traders may import and export sugar."
Question 14

How do these traders operate?  Are they private, mixed or State companies?  What requirements are they subjected to?

Answer

Any individual or business entity duly created under Philippine laws may qualify as an international sugar trader subject to submission of the following to SRA:  (1) mayor's business permit;  (2) SEC registration;  (3) current year general information sheet;  (4) Articles of Incorporation and By-Laws; (5) TIN; 96) photo of designated representative;  (7) notarized application form;  and (8) track record of domestic and international transactions.

PAKISTAN
Question 1

The trade in goods and services section, page 4 of the secretariat's report indicates the positive impact of remittance inflow in offsetting the trade deficit, the remittances increased from $10.7 billion in 2005 to $18.86 billion in 2010,which indicates the benefit of mode IV liberalization.  Would the Government of Philippines like to share their experience of liberalization in the financial sector and telecommunication, especially with reference to its impact on the GDP and BoP (balance of payment).

Answer

The liberalization of the financial sector, in particular the liberalization of foreign bank entry, has contributed to the delivery of improved banking services, provision of additional credit, promotion and facilitation of trade and investments in the country, and provision of additional employment opportunities.

Question 2

Part IV of the secretariat's report, page 65 indicates about the Philippines policy to be self-sufficient in the production of rice, sugar and corn.  Would the government of Philippines like to share the impact of this policy on the sustainability of the agriculture sector?

Answer

The Food Staples Self-Sufficiency Program (FSSP) 2011-2016, aside from ensuring available rice for domestic consumption is likewise the Department's strategy for our farmers to become more productive and competitive in the near future in the global market.  However, it should be clarified that to be self-sufficient with these products does not automatically mean that there would be no more imports from thereon. 

Question 3

Paragraph 3 of the report in the Agriculture section at page 65 indicates some of the challenges and difficulties faced by the agriculture sector, weak agriculture extension services as a result of their devolution to local government units, significant financial losses resulting from government intervention in the rice sector and lack of investment in R&D in the commodities in which the Philippines has a comparative advantage.  Would the Govt. of Philippines like to share their plans for resource allocation to these issues? 
Answer

The Philippine Development Plan 2011-2016 provides the blueprint for the development of the agriculture and fisheries sector.  According to the plan, within six years and through prudent use of resources, the agriculture and fisheries sector shall have attained the following:  (a) improved food security and increased rural incomes;  (b) increased sector resilience to climate change risks;  and (c) enhanced policy environment and governance.  The plan includes interventions on product diversification, strengthening RD&E, and increasing investments and employment across the value chain. 

REPUBLIC OF KOREA
Questions Regarding the Secretariat Report

II.
Trade and Investment Regimes

Pages 19-24 (Paras 18-35)

Despite the Philippines' efforts, it is pointed out that there remains considerable room for improvement in the Philippine business environment.  For example, foreign investment in key sectors including agriculture and services are still restricted.  There has been little change in this situation since the Philippines' previous TPR in 2005.

Question 1

What are the main reasons for the stagnancy in the Philippines' efforts to improve its business environment?  Does the Philippine government have any plan to overcome this stagnancy?

Answer

The Philippine Government, through all concerned agencies, continues to initiate reforms and programs with the end view of ensuring that the country remains as a competitive investment destination.  The Government through the National Competitiveness Council (NCC) pursues measures to improve the business environment to attract more investments.

Page 21 (Para 25)

The Philippines has been making efforts to rationalize its incentive system in order to boost foreign investment to the Philippines.  A comprehensive bill to integrate and consolidate the country's various investment and incentive measures has been passed by the House of Representatives and was under consideration in the Senate as at November 2011.

Question 2

What is the main content of the bill?  What is the anticipated effect of the bill on foreign investment to the Philippines?

Answer

The main features of H.B. No. 4935 include the strengthening of BOI's functions to improve investment promotion and facilitation, which include:  (1) Policy-making body of all investments promotion agencies (IPAs);  (2) Industry development;  (3) Facilitation and aftercare services;  (4) International and domestic investments promotion;  and (5) Regulatory functions outside ecozones and freeports (i.e., registration, incentive administration and supervision of registered enterprises, both domestic and exports)

The following are proposed in the bill:  (1) Tax-related incentives;  (2) Differentiated incentives depending on location (based on  the class of municipalities);  and (3) Other incentives such as accelerated depreciation, double deduction for training expense, double deduction of research and development, and net loss carry-over.

The Bill is geared towards simplification of administration of incentives and grant of an incentive package that is deemed competitive with neighboring countries.

III.
Trade Policies and Practices by Measure

Pages 47 (Para 62)

Corruption, inefficiency and disorganization still exist in the Philippine government procurement market in spite of the Philippine government's on-going efforts to fight these problems.

Question 3

Could the Philippine government provide its opinion on the view that enhancing foreigners' participation in the Philippine government procurement market, which currently remains restricted, can help tackle these problems?

Answer

We see foreign participation, subject to equity limitations, as a means to encourage foreign firms to increase domestic participation and help enhance local employment and skills in the industry, through transfer of technology.  The area of public procurement has been more open and transparent with the passage of the GPRA in 2003, and the use of information communication technology.

IV.
Trade Policies by Sector

Page 82 (Para 66)

With respect to the telecommunications sector, many ICT-related bills are known to be pending in the Congress of the Philippines.

Question 4

Why have none of these ICT-related bills (the Convergence Bill, DICT bill, and NTC Reorganization Bill) not yet been enacted despite the considerable time that has gone by since the last TPR in 2005? What are the main contents of these bills?  How does the Philippine government evaluate the possible changes that the bills can bring about in the telecommunications sector?

Answer

The ICT-related bills are still under Congressional deliberations.  These bills are intended to introduce improvements in the competitive environment and efficiency in the telecommunications sector.

Page 83 (Para 68)

According to the Philippines' offer in the DDA services negotiations, considerable market access limitations continue to exist for value-added telecommunications, such as restricting foreign investment to 40% and forbidding the resale of private leased lines. 

Question 5

Given the fact that nearly all WTO member countries have allowed full market access in the area of value-added telecom services, can we expect the Philippines to do the same through the DDA services negotiations?

Answer

The Philippines will remain actively engaged in the DDA services negotiations.

Page 84 (Para 70)

According to the Philippine's telecommunication license regulations, value-added telecommunication service providers need only to register with the NTC.  However, in its offer in the DDA services negotiations, a franchise from the Congress and a CPCN from the NTC are required for voice mail, on-line information and data base retrieval, electronic data exchange, and videotex services.  The above-mentioned services are value-added telecommunication services and, according to the Secretariat report, they are not required to obtain a franchise under the current regulations of the Philippines.

Question 6

Are there any plans to correctly reflect the Philippines' domestic regulations in its offer in the DDA services negotiations?

Answer

This will depend on the outcome of the DDA negotiations.  

UNITED STATES
WT/TPR/S/261

Summary

Question 1

Page X, paragraph 27:  According to the Secretariat, "The Constitution limits the practice of professional services to Filipinos, except in cases prescribed by law, and there is flexibility under the Labour Code and under the PRC Modernization Act to enable foreign professionals to practice in the Philippines." Could the GOP explain what "flexibility" it has under the Labour Code and the PRC Modernization Act to allow foreign professionals to practice in the Philippines?

Answer

Under Article 40 of the Labour Code, employment permits may be issued to a non-resident alien or to the applicant employer after a determination of the non-availability of a person in the Philippines who is competent, able, and willing at the time of application to perform the services for which the alien is desired. 

The Constitution restricts the practice of professions to Filipino citizens save in cases prescribed by law.  However, the Professional Regulatory Commission Modernization Act provides that the Commission  may upon recommendation of the Professional Board concerned authorize the issuance of a Certificate of Registration/License or a Special Temporary Permit for individuals who desire to practice their professions in the country under reciprocity and other international agreements: consultants in foreign-funded, joint-venture, or foreign assisted project for the government, employees of Philippine or foreign private firms or institutions pursuant to law, or health professionals engaged in humanitarian missions for a limited period of time. 

I.
ECONOMIC ENVIRONMENT

(2)
Recent Economic Performance
Question 2

Page 1, paragraph 4 and page 11, paragraph 19:  The Secretariat Report cites concerns about "long-standing institutional and governance weaknesses" and states that addressing such "vulnerabilities" is a priority of the Government of the Philippines.  Has the Government of the Philippines identified specific priority areas for action and what steps has the Government taken to address them?

Answer

The Government as part of its Philippine Development Plan (2011-2016) will actively engage private business, civil society, and media for governance monitoring and feedback.  Civil society and media will act as government partners to be more responsive.  Client satisfaction surveys shall be made use of at all levels of government.

II.
TRADE AND INVESTMENT REGIMES

(2)
Trade Agreements And Arrangements

(i)
Participation in the WTO

Question 3

Page 15, paragraph 8:  The Secretariat Report notes:  "The Philippines has maintained a strong record on notifications to the WTO.  However, notifications are lagging with respect to agriculture (special safeguard, domestic support, export subsidies and tariff quotas (see Chapter IV)), subsidies and countervailing measures, and state-trading activities.  Since 2005, the Philippines has not notified any TBT-relevant bilateral or plurilateral agreements or any preferential or non-preferential rules of origin."  Please explain what the Philippines is doing to bring its notifications up-to-date?

Answer

All RTAs of  the Philippines have been  notified under the transparency mechanism of the WTO either to the CTD or CRTA.

(3)
Foreign Investment Regime And Business Framework
Question 4

Page 20, paragraph 20:  Is legislation which would allow up to 40 percent foreign ownership of cable systems that do not produce their own content or programs still under consideration?

Answer

The question does not refer to the contents of paragraph 20, page 20. 

Question 5

Page 21, paragraph 24:  According to the Secretariat: "During its previous Review, the Philippines was urged by some Members to relax these foreign investment barriers.  In particular it was suggested that the Philippines might consider reducing the paid-up capital requirement for 100% foreign-owned retail trade enterprises from US$2.5 million to US$200,000; and, removing the 40% foreign equity limitation for private land ownership."  Is the Philippine Government considering any changes to the Retail Trade Liberalization Act?  If so, what changes are under consideration?

Answer

The Retail Trade Liberalization Act is currently under review. 

III.
trade policies and practices by measure

(1)
Measures Directly Affecting Imports

(i)
Customs registration, documentation, procedures, and valuation
Question 6

Page 25, paragraph 2:  According to the Secretariat: "Importers (or customs brokers) are required to lodge an import entry electronically through the E2M system.   However, they must submit hardcopies of import documents and attachments to the Entry Processing Unit for verification."  Could the representative of the Philippines please explain the purpose of the verification of the hardcopies of import documents and attachments?  Also, please confirm that review of the documents and attachments lodged electronically is initiated when the documents are received through the electronic system and that the review is not postponed until after hardcopies are submitted.

Answer

Under the E2M system, only the import entry declaration and the export entry declaration are electronically lodged. Hard copies of the Bill of Lading, commercial invoice, and if required, commodity clearance must be presented for purposes of validation and customs control. 

Question 7

Page 26, paragraph 7:  Is there any private sector involvement in the valuation process, particularly in the activities of the Import Specialist Team, which has the power to review all green lane entries for possible valuation-related offenses?  Can the Philippines confirm that it provides importers with the right to appeal customs valuation decisions at the judicial level?

Answer

The BOC has MOUs with various trade and industry associations where they have assigned import commodity experts from the private sector to various ports to provide advice and inputs on valuation of import commodities. The importers have a right to appeal customs valuation at the judicial level thru the Court of Tax Appeals and eventually the Supreme Court.

(iii)
Tariffs, other duties, and taxes
(c)
Tariff quotas

Question 8

Page 32, paragraph 20 and page 40, paragraph 34:  In paragraph 20, the Secretariat Report states that several tariff quotas "are inoperative following the lowering of the out-of-quota rate to equal the in-quota rate."  What is meant by "inoperative?"  For products, such as poultry, where in-quota and out-of-quota tariff rates are now the same, does the Philippines still require importers to follow the process for obtaining licenses as described in paragraph 34?

Answer

Inoperative means no license is issued for the product since no applications are received. 

Yes, the Philippines still requires importers to follow the process for obtaining licenses even if in-quota and out-quota have the same tariff rates. 

Question 9

Page 32, paragraph 20:  The Secretariat Report states that "a substantial number of tariff quotas are regularly unfilled; more recently there have been no tariff-quota imports of sugar and potatoes, while utilization for coffee and corn (maize) has been less than three quarters."  Please explain why tariff quotas are regularly unfilled or under-filled. 

Answer

There is low demand for licenses.

(vi)
Standards and other technical requirements
(b)
Sanitary and phytosanitary measures

Question 10

Pages 44-45, paragraph 52:  The Philippine government implemented Administrative Order 22 in December 2010, but has not notified the WTO.  The measure imposes strict handling and cold chain requirements on the sale of frozen and thawing meats (the vast majority of which is imported), while exempting meat from freshly slaughtered animals (the vast majority of which is produced domestically).  The scientific justification for this exemption has been questioned by several trade partners, including the United States, and the Philippines has yet to provide a formal risk assessment or scientific study demonstrating that frozen and thawing meats present a higher food safety risk than meats that are never refrigerated.  Please provide information on when the Philippines will notify the WTO regarding Administrative Order 22.

Answer

There is no need for notification since these are post-border measures and do not impose additional restriction/ requirement for the importation of meat and meat products.  

Question 11

Page 45, paragraph 53:  According to the Secretariat Report, imports of agricultural products, live animals, plants, fish, their products and by-products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.  We understand that in December 2011 the Philippine government implemented a 100 per cent testing requirement for all imported meats without formal notification to trade partners and without citing a food safety hazard from trade partners or providing a scientific study justifying the need for 100 per cent testing.  What percentage of Philippine meat production is required to be tested by Philippine regulations?  Also, when will the Philippines notify the WTO of its new 100 per cent testing requirement?

Answer

Domestically produced meat is subjected to the same level of enforcement as imported meat for  laboratory test regimen for hygiene and sanitation.  Establishments are also required to adopt GMP and HACCP. If the random sampling of the meat shows an alarming contamination of E. Coli or Salmonella, the rigid sampling will be instituted similar to that required under Memorandum 835.

Question 12

Page 45, paragraph 54:  The Secretariat Report states: "All meat and meat products require a Foreign Meat Inspection Certificate signed by an authorized veterinarian.  Such imports are also subject to inspection and require a Veterinary Quarantine Clearance [(VQC)] issued by the BAI prior to shipment.  Imports of meat must originate in a foreign meat establishment recognized as an exporting entity by the Veterinary Administration and accredited in the Philippines."  In November 2011, the Philippines suspended issuance of VQCs for pork and poultry products for over three weeks, which resulted in little or no products entering the country in December (peak season for meat consumption in the Philippines).  The Philippines provided no justification for this suspension.  Could the Philippines please explain on what grounds the issuance of VQCs was suspended?  What is the Philippines doing to ensure that it issues VQCs in a manner that takes into account the Philippines' international obligations?  Furthermore, if a country has already received recognition of equivalency from the Philippines, why do importers of meat and poultry products from such a country still need to obtain VQCs prior to shipment?

Answer

There was no suspension in the issuance of VQCs. The Philippines only experienced delay in December 2011 when the volume of applications doubled. Processing of VQCs however normalized after the Christmas season.

(vii)
Government procurement

Question 13

Page 48, paragraph 68:  The Secretariat notes that the Philippines is neither a signatory of the WTO Agreement on Government Procurement (GPA) nor an observer to the WTO Committee on Government Procurement.  Does the Philippines plan to become an observer to the WTO Committee on Government Procurement now that the GPA has been revised?  If so, when?  Does the Philippines have plans to commence accession to the GPA in light of the fact that the GPA has been revised and should assist in the accession process?  If not, why not?  If so, when does the government plan to undertake accession?

Answer

The matter is still currently under consideration by the authorities.

(2)
Measures Directly Affecting Exports

Question 14

Pages 51 - 56, Paragraphs 89 - 103:   This section of the report provides information on numerous subsidy programs which appear to meet the criteria for notification as provided for under Article 25 of the Subsidies Agreement.  The Philippines has not submitted a subsidy notification in many years (e.g., the last notification submitted covered 1996).  When will the Philippines submit the required subsidy notifications pursuant to its obligations under the Subsidies Agreement?

Moreover, we note that it appears that the Philippines has graduated from Annex VII of the Subsidies Agreement (see G/SCM/110/Add.8).  How does the Philippines intend to change the following programs, inter alia, which appear to be subsidies contingent upon export performance, in light of its graduation from Annex VII:   

•
Tax credits under the Export development Act

•
Incentives under the Philippine Economic Zone Authority (PEZA)

•
Tax incentives under the Omnibus Investment Code (OIC)

•
Financing under the Trade and Investment Development Corporation of the Philippines 
(TIDCORP)

•
Tax exemptions and non-tax incentives provided to enterprises registered with the BOI that produce non-traditional exports or are engaged in a sector listed in the Investment Priorities Plan (IPP)

Answer

The Philippines is working on the submission of its notifications. A bill on incentives rationalization is currently under deliberation in Congress. Once the law is passed, we will notify, as appropriate. 

(3)
Measures Affecting Production and Trade

(i)
Incentives

Question 15

Page 55, paragraph 102:  The Secretariat Report states that under the Barangay Micro Business Enterprise Act small and medium sized enterprises (SMEs) are subject to "exemption from the coverage of the Minimum Wage Law."   Please identify the extent of this exemption, as well as identify any other labor laws and regulations from which SMEs are exempt.

Answer

Pursuant to Section 8 of the Barangay Micro Business Enterprise (BMBE) Act, BMBEs shall be exempt from the coverage of the Minimum Wage Law; Provided, that all employees covered under this Act shall be entitled to the same benefits given to any regular employees such as social security and healthcare benefits. 

In order to ensure uniformity in the interpretation and implementation of Section 8 of the Act, the Department of Labor and Employment issued Department Order No. 45-03 Series of 2003 for the proper guidance and information of all concerned.  

(iv)
Intellectual Property Rights

Question 16

Page 58, paragraph 112:  In view of the importance of anti-counterfeit activities related to medicines, please describe steps that the Philippine Government is taking to address concerns related to a provision of the Cheaper Medicines Act that allows non-prescription products to be sold in small quantities, "not in their original containers" in retail outlets.

Answer

Sec. 25 of RA 5921 as amended by RA 9502 states that non-prescription or OTC products may be sold in their original packages, bottles, containers or in small quantities not in their original containers to the public through supermarkets, convenience stores and other retail establishment.

However, Chapter X, Rule 51 of IRR of RA 9502 provided that only solid dosage forms with individual original and primary packaging, as approved by the FDA, (like blister packs, foil packs) may be sold in smaller quantities. No other repackaging is allowed. Any new packaging shall require FDA approval. Further, selling in smaller quantities should be done at the time of actual retail transaction with the customer.

Also, Sec. 31 of RA 5921 which provision was not amended by RA 9502 prohibits the non-labelling of dispensed medicines and provides for a penalty therefor.

Question 17

Pages 59-60, Paragraph 116:  The Secretariat indicates that "[d]rugs and medicines excluded from patent protection include the mere discovery of a new form or new property of a known substance, which does not result in the enhancement of the known efficacy of that substance . . ." Does "mere discovery" imply lacking an inventive step?  If the discovery of the new form involves an inventive step, will that new form be patentable?  What does "enhancement of the known efficacy" entail?  If the new form shows a substantial improvement in shelf-life, or substantial reduction in side effects, will that new form be patentable? 

Answer 
Mere Discovery -
Yes, "mere discovery" implies the lacking of inventive step but not only that.  

A provision on "discovery" already exists in the original text of the IP Code under Section 22.1 (Non-Patentable Subject Matter) since 1998 but the "mere discovery" provision was introduced in the amendment of the IP Code in the Cheaper Medicines Act under Section 22 .1 (Non-Patentable Subject Matter) and Section 26.2 (Inventive Step). 

Generally, the assessment against patent eligibility standard (Non-Patentable Subject Matter) comes before the assessment of patentability criterion of inventive step.  Patent applications must pass the patent eligibility standard first before assessment on other patentability requirement such as novelty, inventive step and industrial applicability.
The Guidelines for Examination of Pharmaceutical Products, which provides the administrative interpretation of the "mere discovery" provision, applies the "Doctrine of Inherency" in the assessment of patent eligibility standard and the patentability criterion of inventive step. The doctrine of inherency is adopted to further articulate on the meaning, and operationalize the effect of "mere discovery" during the query on non-patentable subject matter as well as the patent criterion of inventive step.  The "Doctrine of Inherency" is derived from the US jurisprudence.

Discovery of New Form -
Discoveries are not patentable under the IP Code but technical solutions that are novel, inventive and with industrial applicability are.  Thus, if new forms comply with said requirements, including the inherency test, it is patentable.
Enhancement of Efficacy -
Enhancement of efficacy may refer to the improved and unexpected properties of known pharmaceutical substances such as bioavailability, lower nuerotoxicity, higher potency, which are not found in the original pharmaceutical substance.  Where enhancement of the known efficacy arises, it implies an assessment of patent eligibility standard and the patentability criterion of inventive step, within the purview of the Cheaper Medicines Act.
Yes, if the new form complies with the patent eligibility standard and the patentability criterion of inventive step.
Question 18

Page 60, Paragraph 118:  The Secretariat indicates that "[c]ompulsory licensing may be granted without the patent owner's agreement on specific grounds, including:  national emergency; public interest, in particular, national security, nutrition, or health; . . ." Is the authorization of a compulsory license or the amount of compensation to the patent owner (other than by a judicial decision), subject to judicial review or other independent review by a distinct higher authority?

Answer

Yes, the decision of the Director General on the grant of a compulsory license is appealable to the Court of Appeals.
Question 19

Page 60, paragraph 119:  Please provide an update on the status of all IPR-related legislation, either under consideration in Congress or in the Intellectual Property Office (IPO), including legislation to strengthen the copyright law, to provide new enforcement authority to the IPO, to implement the WIPO Treaties, and to address cybercrime and cable piracy.

Answer

The bills to implement the WIPO Internet Treaties, amending the law on copyright as well as the bills granting enforcement authority to IPO have been consolidated.  House Bill 3184 was approved last May 25, 2011. Its counterpart in the Senate, Senate Bill 2842 is scheduled for plenary deliberation. 

The Cybercrime bills have been consolidated and approved at the Committee level for the both Houses.  House Bill 5808 is scheduled for plenary deliberation in the House of Representatives.  Senate Bill 2796 is scheduled for plenary deliberation. 

For the Anti-cable Piracy Bill, the House of Representatives approved the consolidated bill on Second Reading on January 30, 2012.  Senate Bill Nos. 1227, 2100 and 2345 are the Senate's version of the Anti-Cable TV and Cable Internet Pilferage Act, all the three bills have been referred to the Committee on Public Information and Mass Media and the Committee on Justice and Human Rights. All these measures are currently pending at the Committee level.

Question 20

Page 63, paragraph 126:  What steps has the government taken to address internet and cable signal piracy?

Answer

There are related proposed legislative measures currently being deliberated in Congress.  Meanwhile, the Local Government Units or LGUs (particularly the city or municipal governments) have issued rules against cable signal theft/piracy. 

Question 21

Page 63, paragraph 126:  The Anti-camcording Act prohibits and penalizes the unauthorized use, possession and/or control of A/V devices for unauthorized camcording.  Does the government have any statistics or reports on the enforcement of this provision, e.g., arrests and convictions or other information that might show how effective this provision has been in addressing the problem of unauthorized camcording?

Answer

Two (2) arrests were made for violation of the Anti-camcording Act, which are pending preliminary investigation with the Department of Justice (NPS Docket No. XVI-INV-00222 and NPS Docket No. VII-14-11Q-11F-00056). 

Moreover, informative trailers were launched in the first week of December 2011. These trailers explain to movie patrons the acts covered by the said law, as well as the penalties provided therefore.

IV.
trade policies by sector

(1)
Agriculture and Fisheries

(i)
Agriculture
Question 22

Page 68, paragraph 14:  The Secretariat Report states that the Philippines has not notified either the volume of imports under tariff-quota commitments or domestic support during the review period.  Could the Philippines please explain what it is doing to bring these notifications up-to-date?

Answer

The notifications are currently being prepared and will be submitted as soon as they are finalized.

Question 23

Page 69, paragraph 20:  The Secretariat Report states:  "In 2010, the DOA launched a 2011-2016 Rice Self Sufficiency Roadmap (RSSR) which has evolved into the Food Staples Self-Sufficiency Roadmap.  This programme has three components:  (i) increasing and sustaining the gains of production through the use of production interventions and establishment of enabling mechanisms;  (ii) management of consumption;  and, (iii) diversification of staples."  Can the Philippines please provide more details on how this program is implemented?  Are products other than rice considered under this program?

Answer

The Food Staples Self-Sufficiency Program (FSSP) 2011-2016 aims to achieve self-sufficiency in food staples towards ensuring food security.  This will be achieved by:  (1) Raising productivity and competitiveness by, among others, accelerating the expansion of irrigation services, ensuring adoption of suitable high-quality seeds, fertilizer and other integrated crop management systems, sustaining research and development, promoting mechanization, and enhancing delivery of extension services;  (2) Improving access to credit and crop insurance;  and (3) Managing food staples consumption (e.g. waste reduction, alternative staples).

The programme encourages diversification of staples consumption by intensifying production of while corn, root crops (sweet potato, cassava), and cooking banana.

(3)
Services

(iii)
Telecommunications
Question 24

Page 82, paragraph 66:  What is the status of the Convergence Bill, the DICT bill, and the National Telecommunications Commission (NTC) Reorganization Bill?

Answer

These are pending in Congress.

Question 25

Page 83, paragraph 68:  According to the Secretariat report, telecoms services are regarded as a public utility and foreign equity in telecoms companies (both public (i.e. basic) and value added) is limited constitutionally to 40%.  Foreigners may not become executives or managers of telecoms firms and the number of foreign directors must be proportionate to the firm's aggregate share of foreign capital.

-
What are the prospects of classifying telecommunications as being outside the scope of a 
"public utility," and thus eligible for 100 percent foreign investment?  Would the Executive 
Branch support such an approach?

Answer

It is not being considered at present.  

-
It is our understanding that the Philippine Government decided that the electricity sector 
should no longer be considered a "public utility" subject to the 40 percent foreign ownership 
limitation.  In making that decision, what factors were taken into account?  Did the 
Government of Philippines consider that removing restrictions on foreign capital and 
technology could result in enhanced consumer welfare?

Answer

Please clarify the context of the question since it is not referred to in paragraph 68, page 83 of the Secretariat Report.

(v)
Tourism
Question 26

Page 94, paragraph 123:  Given the importance that the Philippines attaches to the tourism sector, and since the current lack of tourist facilities, such as restaurants and hotels, hurts tourism development, why does the Philippine Government impose a 15 per cent tariff on restaurant equipment?

Answer

The DTI is currently working on the extension of the duty free importation scheme.  

SINGAPORE
Tariffs 
Customs Procedures

WT/TPR/G/261, page 11, para 37 

Question 1

We welcome the efforts made by the Philippine government to enhance trade facilitation.   We view the e2m Customs project as progressive measures to streamline customs processes and enhance transparency.  We would be grateful if the Philippines Customs department could update on the implementation progress of such measures.

Answer

The E2M system is an internet based technology that allows Customs and traders to handle most of their transaction thru the internet.  The BOC is now implementing the system wherein clearances of goods both import and export are electronically processed.  Major features of the E2M include the following:  import and assessment system composed of electronic manifest system;  internet lodgement of import entry;  electronic assessment system;  risk management system, licensing and clearance system, electronic payment system and on-line release system.  For exports, the automated export documentation system allows electronic lodgement of export declaration for authorized loading of shipment to the vessel.

The E2M System covers the improvement of the following BOC Processes:  (1) Online submission of declarations;  (2) Automatic advice on declaration status;  (3) Engagement of Value Added Service Providers (VASPs);  (4) Online submission of manifests by airlines and shipping lines, including consolidators;  (5) Automated process for other types of import transactions such as informal (including passenger baggage system), warehousing and transshipment entries;  (6) Payments to be made after assessment;  (7) Payments will be coursed through banks;  (8) Automated process for liquidation of raw materials;  (9) Centralized management of bond transactions;  (10) Automated legal case tracking and management;  (11) Hold and alert management system;  (12) Customer service hotline for external stakeholders;  (13) Links with relevant government;  and (14) Online resource access through BOC Website on issuances, processes, policies, guidelines and other related information.

Investment 
Foreign Investment Regime and Business Framework
WT/TPR/S/261, pages 23 and 48, paras 34 and 66 

Question 2

We read with interest that the Philippine government is determined to improve processes for trade facilitation.  We note in the Secretariat Report that the Philippines' procurement regime (Resolution No. 03/2011) requires foreign companies to obtain a letter of reciprocal rights issued from the home country authorities to participate in the government tender process.  We would like to highlight similar requirements to participate in several industries in the Philippines such as the retail trade (Republic Act 8762).  We hope that the Philippines can consider easing these restrictions, so as to create a more investor-friendly environment.

Answer

Comment is noted.

CANADA
Report by the Secretariat (WT/TPR/S/261)

II.
Trade and Investment Regimes
(2)
Trade Agreement and Arrangements
(i)
Participation in the WTO
Paragraph 8, page 15
National Meat Inspection Service (NMIS) Memorandum 835 mandates the strict enforcement of NMIS Memorandum-Circular 09-2008-05 (MC. 09-2008-05).  MC. 09-2008-05 stipulates a zero tolerance for salmonella in fresh, chilled and frozen meat and offals both locally produced and imported.

Frequent stringent inspection of imported meats has been reported by Canadian exporters and by their Philippine importers.  

Question 1

Can the Philippines confirm that domestically-produced meats are subject to testing at the same level of enforcement, including frequency of testing, as imported meats?  In particular, can this be confirmed in the case of salmonella testing? 

Question 2

If not, can the Philippines confirm what alternative control measure(s) is/are in place and enforced in order to ensure domestic compliance with MC. 09-2008-05?

Answer 

(Question Nos. 1 and 2):  Domestically produced meat is subjected to the same level of enforcement as imported meat for laboratory test regimen for hygiene and sanitation.  Establishments are also required to adopt GMP and HACCP.  If the random sampling of the meat shows an alarming contamination of E. Coli or Salmonella, the rigid sampling will be instituted similar to that required under Memorandum 835.

The implementation of Memorandum 835 on imported meat was triggered by the results of random sampling of mechanically-deboned meat (MDM) importation from 1 September to 31 October 2011 which showed that 53% of those sampled for 28/53 are positive for Salmonella.

III.
Trade Policies and Practices by Measure

(2)
Measures Directly Affecting Imports

(vi)
Import prohibitions, controls, and licensing

Paragraph 34, page 40
According to the WTO Secretariat report: "For products subject to quotas, there are licences for non-agricultural and agricultural products.  For non-agricultural products, quotas are granted on the basis of an importer's past performance in relation to historical growth in sale.  For agricultural products, there are regular and special licences.  Regular licences are issued annually for tariff quotas at the start of the quota year."
Question 3

Could the Philippines elaborate on how and to whom quotas are allocated for the various agricultural products subject to tariff quotas?

Answer

The rules and regulations for the allocation of agricultural products that are subject to tariff quotas are contained in Department of Agriculture Administrative Order (DA-AO) No. 9, series of 1996, which was amended by AO Nos. 8 (1997), 1 (1998), and 52 (2000).  The manner by which the quotas are allocated to qualified applicants is described in WTO document G/AG/N/PHL/13 dated 9 April 1998 which remain unchanged.

III.
Trade Policies and Practices by Measures

(1)
Measures Directly Affecting Imports

(vi)
Standards and other technical requirements

Paragraph 52, page 44
Following a series of consultations, the Department of Agriculture (DA), through the National Meat Inspection Services (NMIS), published final drafts for two new Administrative Orders (AOs) governing the handling of chilled/frozen/thawed meat and newly slaughtered meat.  

Question 4

Can the Philippines advise if these new AOs are intended to replace AO-22?  

Answer

One of the new AOs is intended to replace AO 22 while the other one will be for newly slaughtered meat. 

Question 5

Will these new AOs be notified to the WTO?

Answer

There is no need for notification since these are post-border measures and do not impose additional restriction/ requirement for the importation of meat and meat products.  

Question 6

With regards to meat handling rules and regulations stipulated in AO-22 and its draft replacements, upon which international standards/guidelines/ recommendations has the Philippines based this measure?

Answer

The rules and regulations are based on the Codex Code of Practice for Meat Hygiene (CAC/RCP 58-2005), among others, while the specific product temperatures are based on the US Food Code of 2009.

Question 7

Can the Philippines advise if its rules and regulations governing the handling of newly slaughtered meat are based on international standards/guidelines/ recommendations?

Answer

There is no international standard for the ambient temperature holding of newly slaughtered meat. The Philippine regulation does not deviate from Codex as Section 2 of CAC/RCP 58-2005 states that "traditional practice may result in departures from some of the meat hygiene recommendations presented in this code when meat is produced for local trade".  

While Canada supports the Philippines efforts to enhance food safety, the absence of comparable handling requirements between warm/freshly slaughtered meat and frozen/chilled/thawed meat suggests that the Philippines is willing to accept a higher level of risk for warm/freshly slaughtered meat. 

Question 8

Is the Philippines able to provide scientific justification for the absence of comparable similar handling requirements, particularly cold chain requirements, for warm meat?

Answer

Newly slaughtered meat, and frozen and thawed meat are two different products that present different food safety risks; thus, subject to different handling requirements.

III.
Trade Policies and Practices by Measures

(1)
Measures Directly Affecting Imports

(vi)
Standards and other technical requirements

Paragraph 54, page 45

According to this section all imports of meat require a Veterinary Quarantine Clearance (VQC) issued by the Bureau of Animal Industry (BAI) prior to shipment.  The DA's Administrative Order 26, Series of 2005, entitled "Revised rules, regulations, and standards governing the importation of meat and meat products into the Philippines", states that BAI shall approve/disapprove application for VQC within five working days from the receipt of complete application documents.  

Question 9

Can the Philippines advise if there are conditions under which persistent delays in the issuance of VQCs in excess of five working days can be justified?

Question 10

If there are no such conditions, what enforcement mechanisms exist to ensure that VQCs are processed expeditiously as per AO-26 to prevent trade disruptions?

Answer (Question Nos. 9 And 10)

The Philippines only experienced delay in December 2011 when the volume of applications doubled. Processing of VQCs however normalized after the Christmas season.

IV.
Trade Policies by Sector

(1)
Agriculture and fisheries

(i)
Agriculture

Paragraph 5
The Secretariat Report indicates that as of November 2011, three bills were being considered in Congress relating to changing the powers, functions, and status of the National Food Authority. 

Question 11

Could the Philippines please provide an update on this process?

Answer

The bills are currently being deliberated in Congress. 

IV.
Trade Policies by Sector

(1)
Agriculture and fisheries

(i)
Agriculture

Paragraph 14
The Secretariat report notes that the Philippines has not provided notifications of either the volume of imports under tariff-quota commitments or domestic support during the review period. 

Question 12

Could the Philippines elaborate on when it will submit this information to the Committee on Agriculture?

Answer

The Philippines shall submit its notifications as soon as they are finalized.

IV.
Trade Policies by Sector

(1)
Agriculture and fisheries
(i)
Agriculture
(a)
selected sectors
Paragraph 20
The Philippines is now implementing its Food Staples Self-Sufficiency Roadmap over the years 2011-16;  the roadmap concerns mainly rice (palay).  Along with "production interventions" such as enhanced irrigation, extension, and research, and subsidization of certain inputs, the program also uses "enabling mechanisms" to stimulate production responses of farmers by, inter alia, increasing the portion of total production of palay that is procured by the National Food Authority (NFA), and providing price support to farmers. 

Question 13

Could the Philippines elaborate on (1) how the activities of the NFA under the roadmap might be affected by the possible streamlining of NFA mentioned in paragraph 5, and (2) the steps taken to procure more of the palay harvest and to adjust the procurement prices?

Answer

Under the roadmap, no NFA operational activities will be affected by the proposed bills on NFA reorganization.

On procurement, the NFA has targeted increased local procurement even without the proposed increase in government procurement price

Additional Questions from Canada

Report by the Secretariat (WT/TPR/S/261)

IV.
Trade Policies by Sector

(3)
Services

(iv)
Transport

Paragraphs 89 and 91, page 87
Paragraph 87 states that "...authorities noted that Philippines-registered ships generally operate internationally, and do not tend to transport Philippine cargo" and then states in paragraph 91 "...authorities indicated that these ships (foreign vessels under special permit) are mostly involved in oil exploration projects contracted by the Government, which require specialized ships not normally available from the domestic fleet."  

Question 14

Can the Philippines clarify which vessels move cargo in the Philippines if they are generally not nationally registered and not under a special permit? 

Answer

The vessels that could move cargo in the Philippines are: 1) Philippine-registered ships engaged in the domestic trade, 2) Philippine-registered ships engaged in international trade issued a special permit to operate in the domestic trade (under MARINA Memorandum Circular (MC) No. 105 dated 06 April 1995), and 3) foreign flag/registered  ships issued a special permit to be temporarily utilized within the Philippine national territory (under MC No. 2011-04 dated 17 November 2011).

IV.
Trade Policies by Sector

(3)
Services
(iv)
Transport – Maritime Transport
Paragraph 91, page 87.

Question 15

What are the criteria used to determine if a service (by a foreign vessel) is in the public interest?

Answer

"National and public interest", as defined under MC 2011-04, means the welfare of the public and which warrants recognition, promotion, and protection by the government and its agencies.

IV.
Trade Policies by Sector

(3)
Services

(iv)
Transport – Maritime Transport

Paragraphs 90-91, page 87.

Question 16

How many special permits are issued by MARINA for the use of foreign vessels and is there a limit on the number issued each year?  

Answer

The number of Special Permits issued to foreign vessels will depend on the applications filed/received by MARINA, subject to evaluation and determination of compliance with the conditions/requirements under MC 2011-04.  There is no limit as to the number of Special Permits issued by MARINA each year.
Question 17

What is the limit of time for these permits?

Answer

Section V.3 of MC 2011-04 provides that the Special Permit for the carriage of passenger or cargo to be issued shall be for a maximum validity period of six (6) months per issuance but not to exceed one (1) year.  The Special Permit to be issued for other types of foreign-registered ships shall be for a maximum validity period of six (6) months per issuance but not to exceed two (2) years.

Question 18

Are foreign vessels operating under a special permit required to have Filipino nationals on board?

Answer

Foreign vessels operating under a Special Permit pursuant to MC 2011-04 are not required to have Filipino nationals on board.

IV.
Trade Policies by Sector

(3)
Services

(iv)
Transport

Paragraph 103, page 89.

Question 19

What type of revenue tax regime exists (e.g. is it a tonnage or a corporate tax regime)?  

Answer

Please clarify the question because the corporate tax regime is not referred to in the paragraph cited that covers VAT exemptions.

IV.
Trade Policies by Sector

(3)
Services

(iv)
Transport – Air Transport

General

Question 20

Could the Government of the Philippines please provide an update regarding its review of third-country code-share provisions for inclusion in bilateral air transport agreements?

Answer

As our aviation landscape continues to evolve, the Philippines is undertaking a continuing review of our air policy including third country code-sharing. 
FOLLOW-UP QUESTIONS
CANADA
Amendment to NMIS Memo 835

The Government of the Philippines has indicated over the course of its 2012 TPR that inspection standards are the same for domestic and imported meat.  With regard to the 20 March 2012 amendment to NMIS Memo 835 stipulating rigid testing of all shipments of imported pork offal and deboned meat - as well as all meat from newly accredited countries - for salmonella, Canada would like to know:
Question 1

What procedures are in place for testing of domestically produced meat and what are the results?
Question 2
Can the Philippines also share the relevant administrative orders for testing of similar domestic products?
Answer (questions 1 and 2)

From 2005 to late 2011, there was only one sampling plan and protocol applied to domestically produced and imported meat.  It was contained in Administrative Order No. 26 (AO 26), series of 2005, and formulated in accordance with the Codex General Guidelines on Sampling (CAC/GL 50-2004).  In November 2011, AO26 was strengthened due to the alarming laboratory results where 53% of the imported consignments for the period September to October 2011 tested positive for Salmonella.  As a result, all succeeding consignments were subjected to 100% testing.  

On 26 March 2012, however, the 100% testing regimen was revoked and replaced by Memorandum Order No. 3-2012-60, a sampling plan recommended by the International Commission on Microbiological Specification in Foods (ICMSF). Sampling by "two-class attributes plans" would be used for ready to eat or cooked meat products, while sampling by "three-class attributes plans" will be used for raw meat (newly slaughtered/fresh or frozen).  This protocol applies to both domestically-produced and imported meat. 
EU
Follow-up to question 8 
WTO Secretariat's report, pages 20-21, para-s 20 and 23
Could the Philippines indicate specifically for each of the following areas which constitutional provision prevents the relaxation of the equity requirements in:  domestic-market oriented firms (vs exporters), government procurement, contracts for locally funded public works, firms that provide professional services, rice and corn production, deep sea fishing, retail trade, private radio communications networks, banking, adjustment companies, condominium ownership and land ownership or land lease, gambling and manpower recruitment?

Answer

The following shows the Constitutional and statutory bases of the restrictions:

· Domestic market enterprises with paid-in equity capital of less than the equivalent of US$200,000 (Article XII Section 10 of the Constitution;  Republic Act 7042 as amended by RA 8179).

· Retail trade enterprises with paid-up capital of less than US$2,500,000 (Article XII Section 10 of the Constitution;  Section 5 of Republic Act 8762)
.

· Adjustment Companies (Article XII Section 10 of the Constitution;  Section 323 of Presidential Decree 612 as amended by PD 1814).

· Ownership of condominium units where the common areas in the condominium project are co-owned by the owners of the separate units or owned by a corporation (Article XII Section 10 of the Constitution;  Section 5 of Republic Act 4726).

· Ownership of private lands (Article XII Section 7 of the Constitution;  Chapter 5, Section 22 of Commonwealth Act 141;  Section 4 of RA 9182).

· All forms of gambling (Article XII Section 10 of the Constitution;  Republic Act 7042 as amended by RA 8179), except those covered by investment agreements with PAGCOR (RA 9487) operating within special economic zones administered by the Philippine Economic Zone Authority (RA 7916).
· In banking, Section 10 of Article XII on National Economy and Patrimony of the Philippine Constitution.

· There is no Constitutional limitation on the ownership of private communications network.  The limitation is in Act No. 3846, as amended (Radio Control Law) which was enacted in 1931 and was last amended in 1950.  Sec. 8 of Act3846 provides that no license shall be granted or transferred to a person who is not a Filipino citizen.
EU's initial question 8

The Foreign Investment Negative List (FINL) contains economic activities in which foreign equity either is prohibited or limited to a certain percentage. For activities not included in the FINL full foreign ownership is permitted.  Does the Philippines intend to reduce the existing restrictions to foreign investments regarding economic activities included in the list and also for those activities that are not included in the list, specifically in the following areas: domestic-market oriented firms (vs exporters), government procurement, contracts for locally funded public works, firms that provide professional services, rice and corn production, deep sea fishing, retail trade, private radio communications networks, banking, adjustment companies, condominium ownership and land ownership or land lease, gambling and manpower recruitment?  Are there any constitutional impediments to relax the requirements?

Reply by the Philippines

The Philippine Government, through all concerned agencies, continues to undertake review of existing laws with the end view of ensuring that the country remains as a competitive investment destination. It may be noted that the FINL is reviewed every two (2) years to take into account any new legislations that would amend or repeal laws affecting investments.

Yes, there are constitutional impediments to relaxing the equity requirements in certain activities indicated in the FINL.

Follow-up to question 10 
WTO Secretariat's report, page 20, para 20
Could the Philippines clarify if the foreign ownership provisions in RA 4726 apply both to vertical as well as horizontal condominiums?
Answer

Section 2
 of R.A. No. 4726 does not qualify the condominiums subject of the law.  However, the law implicitly applies only to vertical buildings.

EU's initial question 10

Land ownership restrictions and RA 4726 – Condominum Act of 1966 – allows up to 100% ownership of a condominium unit under certain conditions.Could the Philippines confirm if foreign ownership of land in horizontal condominiums, industrial estates, tourism estates, retirement villages, and similar real estate arrangements is allowed? 

Reply by the Philippines

Under the Constitution, land ownership is limited to Filipino citizens or corporations with at least sixty per cent of the capital stock belonging to Filipino citizens.  However, under the Investor's Lease Act (R.A. No. 7652), foreign investors can lease land up to a maximum term of 75 years.

Follow-up to question 27 
WTO Secretariat's report, page 44, para. 52
Question has been partially replied:  Given that there is an impact on trade as a consequence of the new measures, could the Philippines clarify if it intends to notify to the WTO SPS Committee the current Administrative order on rules and regulations on hygienic handling in meat markets of newly slaughtered meat and on chilled frozen and thawed meat (as can be found on the DA-NMIS website)?

In addition, the EU has been informed that the AO 22 has been recently replaced with AO 5 "Rules and regulations on hygienic handling of newly slaughtered meat in meat markets", which imposes new requirements on the handling of freshly slaughtered meat and with AO 6 "Rules and regulations on hygienic handling of chilled, frozen and thawed meat in meat markets", which covers the hygienic handling of chilled, frozen and thawed meat.  The EU understands that as a result of these changes, AO5 and AO6 may result in a discriminatory treatment of imported frozen meat and locally produced meat which can be sold "unchilled". Could the Philippines provide further information about this issue and in particular that such a differentiated treatment of the rules and in practice does not exist? 

Answer

The Philippines maintains that there is no need to notify Administrative Order (AO) No. 5, series of 2012 (Rules and Regulations on the Hygienic Handling of Newly Slaughtered Meat in Meat Markets) and AO No. 6, series of 2012 (Rules and Regulations on the Hygienic Handling of Chilled, Frozen and Thawed Meat in Meat Markets) since these regulations are post border measures and do not impose additional requirements for the importation of meat and meat products.  The subject AOs are distinctly and solely directed to the handling of meat products in the wet markets.

AO 6 does not discriminate against imported meat since it applies to all chilled, frozen and thawed meat, whether locally produced or imported.  Furthermore, AO5 and AO 6 should not be compared since frozen, chilled meat and freshly slaughtered meat are two very different products, belonging to different HS codes, and therefore require extremely divergent  risk management regimen.
EU's initial question 27

Could the Philippines provide its reasoning for not having notified Administrative order 22 (New rules and regulations for the handling of frozen and chilled meat and meat products in the Philippines) of 2011?  Could the Philippines clarify if it intends to notify the current final draft Administrative order on rules and regulations on hygienic handling in meat markets of newly slaughtered meat and on chilled frozen and thawed meat as can be found on the DA-NMIS website?
Reply by the Philippines

AO 22 is a post border measure that did not modify or impose additional restrictions or requirements to meat importation but rather seeks to strengthen the Government's regulatory capability to ensure meat safety.

Follow-up to question 54 
WTO Secretariat's report, page 84, para. 71
According to the Foreign Investment Negative List, the 20% foreign equity limit is based on Act 3846 of 1931 – a colonial era law that pre-dates the Constitution.  Moreover, Section 11, Article XII of the Philippine Constitution does not seem to be an appropriate reference as it pertains to public utilities, where foreign equity is limited to 40%.  Could the Philippines clarify if private radio communications networks are considered public utilities, and on what legal basis?  If so, please explain also why there is a discrepancy between the limits imposed by Act 3846 and the Constitution?

Answer

Private radio communications networks are not public utilities.  Whether or not Sec. 8 of Act 3846 has been amended by the 1987 Constitution is a legal issue, which can be resolved by the regular courts.

EU's initial question 54

According to the Secretariat's report "Cross-ownership restrictions apply, and no entity can have a franchise in both telecommunications and broadcasting (radio or television), either through airwaves or by cable.  Foreign equity in a private radio communications network is limited to 20%.  Broadcasting and TV are constitutionally reserved for Filipino nationals.".  Could the Philippines clarify if there are any Constitutional impediments to enacting legislation to relax restrictions on foreign equity in private radio communications networks?

Reply by the Philippines

Section 11, Article XII of the Philippine Constitution.

Follow-up to question 59 
WTO Secretariat's report, page 97, para. 131
Could the Philippines cite the specific provision in RA8981 (or other laws) that limit to Filipinos the ownership of firms that provide such professional services?

Answer

The following provisions in the Philippine Constitution and Republic Act No. 8981 limit the ownership of firms that provide such professional services to Filipinos:
1. Sec. 14, Art. XII of the 1987 Philippine Constitution

2. Section 7 (j) of the Republic Act No. 8981 (PRC Modernization Act of 2000)

In the cited provisions, reference to practice of profession is always with natural persons and never with juridical persons.
EU's initial question 59

The Secretariat's report states "Under the Constitution (Article XII (Section 14), and as outlined in the Eighth Regular Foreign Investment Negative List, the practice of all professions in the Philippines is limited to Filipino citizens, except in cases prescribed by law.  However, Article 40 of the Labour Code provides that non-resident aliens may be admitted to the Philippines to supply a service after it has been determined that a competent and willing Filipino is not available at the time of application.  Moreover, the Philippines Professional Regulation Commission Modernization Act (2000) allows the PRC, upon the recommendation of the professional regulatory body concerned, to approve the licensing and registration of foreign professionals, with or without examination, when substantially the same requirements for licensing and registration for the profession exist in the respective country, and on the basis of reciprocal treatment.  Licences or special temporary permits may be granted to: foreign professionals under reciprocity and other international agreements; consultants engaged in foreign-assisted government projects;  and employees of foreign private firms or institutions pursuant to law, or health professionals engaged in time-limited humanitarian missions."  Could the Philippines clarify the motivation for including the practice of professions in the Foreign Investment Negative List, which is intended to catalogue limitations on foreign equity in non-banking business sectors? Related to this, is it possible to distinguish between, and clarify public policy with respect to, ownership of firms that provide professional services versus the practice of professions by individuals?
Reply by the Philippines

There is a difference between doing business and the practice of the profession in the Philippines.

The different Professional Regulatory Laws (PRLs) and the Professional Regulation Commission (PRC) Modernization Act of 2000 (R.A. 8981) allow the practice of profession of foreign nationals as natural persons and not as juridical persons. 

Under the abovementioned laws the ownership of firms that provide such professional services shall be owned by Filipinos while the practice of professions by individuals may be allowed to foreign nationals certain conditions. 

JAPAN 
Report by the Secretariat (WT/TPR/S/261)
III.
TRADE POLICIES AND PRACTICES BY MEASURE
(1)
MEASURES DIRECTLY AFFECTING IMPORTS
(iii)
Tariffs, other duties, and taxes
Follow-up question regarding a reply to Question2 by Japan

Page 34, Paragraph 24
Japan welcomes the shift to a cash refund system instead of Tax Credit Certificates (TCCs).  There is a concern, however, about the liquidity of already issued TCCs.  Please provide a detailed plan to monetize the TCCs.

Answer

The VAT-TCC Monetization Program will be spread over a five year period starting 2012 up to 2016.

The General Appropriations Act of 2012 has allocated for the funding of the first tranche of the monetization of outstanding TCCs issued by the BIR, BOC and DOF-OSS in FY 2003.  This in line with the Multi-Year Obligation Allotment issued by Department of Budget and Management, which will provide for the annual budgetary commitment for the programme.
a. P 679.63 Million for BOC, to cover the monetization of duty drawbacks of TCC as of December 2011.

b. P 29.30 Million for BIR, to cover the first tranche of payments for outstanding VAT TCCs issued on 2003 and previous years.

The DOF shall direct the verification by the BIR and the BOC of the outstanding VAT-TCCs.  All TCC holders who intend to enroll in the program shall submit their original TCCs for verification and establishment of its authenticity.  The BIR and the BOC may require other supporting documents as may be necessary for the verification of the TCCs.

The BIR or the BOC shall issue to the owner of the verified TCC a Notice of Payment Schedule (NPS) confirming the details of his/her entitlement to monetization, the refundable amount, the date of monetization and such other necessary information.  Only the duly issued NPS shall be accepted by the refunding agency or the government participating banks (Land Bank of the Philippines and Development Bank of the Philippines) for the monetization of covered TCCs. 

An enrolment process will be set up at the BIR and BOC for the VAT TCC holders who opt to collect in advance though government participating banks (LBP and DBP) at a discounted value of their TCCs.  Holders who will not enroll in the programme will get the cash value of their outstanding TCC upon maturity date.
Report by the Secretariat (WT/TPR/S/261)

IV.
TRADE POLICIES AND PRACTICES BY MEASURE
(3)
SERVICES
(v)
Tourism
Follow-up question regarding a reply to Question 10 by Japan
Page 94, Paragraph 122
The Philippines replied that "any employment restriction is not dependent on the size of the specialty restaurant but whether or not the restaurant is owned and operated by the hotel".

However, according to the Philippines' schedule on GATS with respect to specialty restaurant in mode 4 of MA, the description is as follows;
i)
only specialty restaurants duly accredited with the Department of Tourism as well as those 
forming part of the integrated operation of accredited hotels/resorts may be allowed to engage 
the services of aliens;

ii)
a specialty restaurant with a minimum of 75-seat capacity shall be allowed to employ one (1) 
alien Specialty Chef or Sous Chef.  In the initial stage of operation of a specialty restaurant 
and for a maximum period of two (2) years, three (3) more alien specialty chefs or sous chefs 
may be employed;  and
iii)
a specialty restaurant with a seating capacity of 500 or more may be allowed to employ three 
(3) additional aliens in any of the following positions: specialty chef, sous chef, food service 
manager or a combination of the above.

Japan would like the Philippines to explain whether these alien employment restrictions on the Schedule do not exist in the current regulation.

Answer

The restrictions in the Employment of Foreign Nationals in said Specialty Restaurants as indicated still exists in the current regulations. 

UNITED STATES
WT/TPR/S/261
II.
TRADE AND INVESTMENT REGIMES
(2)
Trade Agreements And Arrangements

(i)
Participation in the WTO

Question 3
Page 15, paragraph 8
The Secretariat Report notes:  "The Philippines has maintained a strong record on notifications to the WTO.  However, notifications are lagging with respect to agriculture (special safeguard, domestic support, export subsidies and tariff quotas (see Chapter IV)), subsidies and countervailing measures, and state-trading activities.  Since 2005, the Philippines has not notified any TBT-relevant bilateral or plurilateral agreements or any preferential or non-preferential rules of origin."  Please explain what the Philippines is doing to bring its notifications up-to-date?
Answer

All RTAs of the Philippines have been notified under the transparency mechanism of the WTO either to the CTD or CRTA.

Follow-up Question
We appreciate the Philippines' efforts to submit its notifications on RTAs.  Please explain what steps the Philippines is taking to submit other notifications referenced in paragraph 8 (page 15) of the Secretariat report, including with respect to the Committee on Agriculture (special safeguard, domestic support, export subsidies, and tariff quotas), subsidies and countervailing measures, state-trading activities, TBT, and rules of origin.

Answer

The appropriate notifications are currently being prepared and will be submitted as soon as they are finalized.

(3)
Foreign Investment Regime And Business Framework
Question 4
Page 20, paragraph 20

Is legislation which would allow up to 40 per cent foreign ownership of cable systems that do not produce their own content or programs still under consideration?

Answer

The question does not refer to the contents of paragraph 20, page 20. 
Follow-up Question
Paragraph 20 of the Secretariat report indicates that the Philippines' Foreign Investment Act enumerates economic activities in which foreign equity is either prohibited or limited to a certain percentage.  We therefore seek additional information regarding the Philippines foreign investment restrictions, resulting from the application of the Foreign Investment Act or other legislation. Specifically, what is the current status of legislation that would allow 40 per cent foreign ownership of cable systems that do not produce their own content or programmes?
Answer

At present cable TVs are considered broadcast and subject to 100% Filipino ownership requirement. A law is necessary to classify cable TVs as public telecommunications systems so that the 60-40 Filipino-Foreign ownership will apply.
III.
trade policies and practices by measure
(1)
Measures Directly Affecting Imports
(vi)
Standards and other technical requirements
(b)
Sanitary and phytosanitary measures

Question 11
Page 45, paragraph 53
According to the Secretariat Report, imports of agricultural products, live animals, plants, fish, their products and by-products must be accompanied by a sanitary, phytosanitary or health certificate from the country of origin, and are subject to inspection upon arrival.  We understand that in December 2011 the Philippine government implemented a 100 per cent testing requirement for all imported meats without formal notification to trade partners and without citing a food safety hazard from trade partners or providing a scientific study justifying the need for 100 per cent testing.  What percentage of Philippine meat production is required to be tested by Philippine regulations?  Also, when will the Philippines notify the WTO of its new 100 per cent testing requirement?
Answer

Domestically produced meat is subjected to the same level of enforcement as imported meat for laboratory test regimen for hygiene and sanitation.  Establishments are also required to adopt GMP and HACCP.  If the random sampling of the meat shows an alarming contamination of E. Coli or Salmonella, the rigid sampling will be instituted similar to that required under Memorandum 835.

Follow-up Question
Please explain why the Philippines tests for salmonella on raw meat products at the port of entry and condemns any shipment testing positive for salmonella.  A zero tolerance standard for salmonella is unwarranted because it is generally accepted by food safety experts and scientists that pathogens cannot be entirely eliminated from raw meat, and that proper storage, handling, and cooking of raw meat reduce significantly the risk of a number of food‐borne diseases caused by these microbes.  In light of this, please explain whether the Philippines tests domestic raw meat products for salmonella and if so, whether the testing is conducted at the same rate.  Please provide all Philippine government testing results for salmonella, with respect to both domestic and foreign raw meat.  Moreover, please explain why certain meat products, like pork offal and mechanically deboned meats, are now subject to increased testing while other meat products are only subject to random sampling.

Answer

Domestically produced meat products in the Philippines are subjected to the same treatment as imported products.  From 2005 to late 2011, there was only one sampling plan and protocol applied to domestically produced and imported meat.  It was contained in Administrative Order No. 26 (AO 26), series of 2005, and formulated in accordance with the Codex General Guidelines on Sampling (CAC/GL 50-2004).  However, in November 2011, AO26 was strengthened due to the alarming laboratory results where 53% of the imported consignments for the period September to October 2011 tested positive for Salmonella.  As a result, all succeeding consignments were subjected to 100% testing. 
On 26 March 2012, the 100% testing regimen was revoked and replaced by Memorandum Order No. 3-2012-60, a sampling plan recommended by the International Commission on Microbiological Specification in Foods (ICMSF). Sampling by "two-class attributes plans" would be used for ready to eat or cooked meat products, while sampling by "three-class attributes plans" will be used for raw meat (newly slaughtered/fresh or frozen).  This protocol applies to both domestically-produced and imported meat. 
(2)
Measures Directly Affecting Exports

Question 14
Pages 51 - 56, Paragraphs 89 - 103
This section of the report provides information on numerous subsidy programs which appear to meet the criteria for notification as provided for under Article 25 of the Subsidies Agreement.  The Philippines has not submitted a subsidy notification in many years (e.g., the last notification submitted covered 1996).  When will the Philippines submit the required subsidy notifications pursuant to its obligations under the Subsidies Agreement?

Moreover, we note that it appears that the Philippines has graduated from Annex VII of the Subsidies Agreement (see G/SCM/110/Add.8).  How does the Philippines intend to change the following programs, inter alia, which appear to be subsidies contingent upon export performance, in light of its graduation from Annex VII: 
•
Tax credits under the Export development Act

· Incentives under the Philippine Economic Zone Authority (PEZA)

· Tax incentives under the Omnibus Investment Code (OIC)

· Financing under the Trade and Investment Development Corporation of the Philippines (TIDCORP)

· Tax exemptions and non-tax incentives provided to enterprises registered with the BOI that produce non-traditional exports or are engaged in a sector listed in the Investment Priorities Plan (IPP)

Answer
The Philippines is working on the submission of its notifications.  A bill on incentives rationalization is currently under deliberation in Congress.  Once the law is passed, we will notify, as appropriate. 

Follow-up Question
The Philippines stated that a bill on incentives rationalization is currently under deliberation in Congress.  When does the Philippines expect the bill to pass in Congress?  Please also explain whether any of the incentives contained in the bill under deliberation in Congress are contingent upon exportation?
In light of its obligations under the Subsidies Agreement, when does the Philippines expect to submit its notifications for all notifiable subsidies currently in effect? 
Answer

A bill on incentives rationalization has been passed in the House of Representatives.  Currently however, there are several bills filed in the Senate that would still have to be consolidated and deliberated on upon receipt of position papers from all stakeholders.  Thus, it is difficult to say when the bill may be expected to pass Congress.

There are several bills that still have to be consolidated and thus, there is still no single bill under consideration. 

The appropriate notifications are currently being prepared and will be submitted as soon as finalized.
IV.
trade policies by sector
(3)
Services
(iii)
Telecommunications
Question 25
Page 83, paragraph 68
According to the Secretariat report, telecoms services are regarded as a public utility and foreign equity in telecoms companies (both public (i.e. basic) and value added) is limited constitutionally to 40%.  Foreigners may not become executives or managers of telecoms firms and the number of foreign directors must be proportionate to the firm's aggregate share of foreign capital.

· What are the prospects of classifying telecommunications as being outside the scope of a "public utility," and thus eligible for 100 per cent foreign investment?  Would the Executive Branch support such an approach?

Answer

It is not being considered at present.
-
It is our understanding that the Philippine government decided that the electricity sector should no longer be considered a "public utility" subject to the 40 per cent foreign ownership limitation.  In making that decision, what factors were taken into account?  Did the Government of Philippines consider that removing restrictions on foreign capital and technology could result in enhanced consumer welfare?

Answer

Please clarify the context of the question since it is not referred to in paragraph 68, page 83 of the Secretariat Report.

Follow-up Question
Paragraph 68 of the Secretariat report notes foreign equity in public utilities is constitutionally limited to 40%.  The report also indicates earlier (page 20, paragraph 20) that the Philippines' Foreign Investment Act enumerates economic activities in which foreign equity is either prohibited or limited to a certain percentage, including public utilities.  We therefore seek additional information regarding the Philippines' foreign investment restriction for certain public utilities, including electricity.  

Can the Philippines please confirm that it has determined that the electricity sector should no longer subject to a 40 per cent foreign ownership limitation?  In arriving at such a determination, what factors did the Philippines consider in making its determination that the electricity sector should not be considered a "public utility?"
Answer

Section 6, paragraph 3 of Republic Act 9136 states that "xxx power generation shall not be considered a public utility operation.  For this purpose, any person or entity engaged or which shall engage in power generation and supply of electricity shall not be required to secure a national franchise."  Being classified as a non-public utility business, electricity generation is no longer subject to the 60%-40% foreign ownership limitation.  This decision was made in order to make the power generation sector more efficient, and to attract foreign capital and technology.
However, the transmission and distribution sectors continue to be guided by the 60%-40% foreign ownership limitation being public utility operation requiring franchise granted by Congress as provided for under Article XII, Section 11 of the 1987 Philippine Constitution.

__________
� In English only./En anglais seulement./En inglés solamente.


� Mandatory standards apply, inter alia, to:  automotive and motorcycle batteries, electrical wires and cables, fire extinguishers, household appliances, lighting fixtures, matches, mechanical equipment, Portland cement, pneumatic tyres, and sanitary ware.  These products are subject to local inspection to assess compliance. 


� Administrative Order No.18 of 2000.


� At end October 2011, the Philippines had made more than 150 notifications to the WTO Committee on Technical Barriers to Trade.


� Fisheries Administrative Order No. 195 of 1999.


� Fisheries Administrative Order No. 207 of 2001, and Order No. 221 of 2003.


� Fisheries Administrative Order No. 230 of 2009.


� Full foreign participation is allowed for retail trade enterprises:  (a) with paid-up capital of US$2,500,000 or more provided that investments for establishing a store is not less than US$830,000;  or (b) specializing in high end or luxury products, provided that the paid-up capital per store is not less than US$250,000 (Section 5 of Republic Act 8762).


� Section 2 of RA 4726, otherwise known as “The Condominium Act,” states that “A condominium is an interest in real property consisting of a separate interest in a unit in a residential, industrial or commercial building and an undivided interest in common directly or indirectly, in the land which it is located and in other common areas of the building. A condominium may include, in addition, a separate interest in other portions of such real property.  Title to the common areas, including the land, or the appurtenant interests in such areas, may be held by a corporation specially formed for the purpose (hereinafter known as the condominium corporation) in which the holders of separate interests shall automatically be members or share-holders, to the exclusion of others, in proportion to the appurtenant interest of their respective units in the common areas.  The interests in condominium may be ownership or any other interest in real property recognized by the law of property in the Civil Code and other pertinent laws.”






